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There is ample authority for the recent 
decision of Judge Hollister of the Circuit 
Court, City of Cincinnati, awarding an in- 
junction restraining a prize fight which was 
about to take place in that city, though many 
who have not informed themselves sufficiently 
on the law governing procedure of this charac- 
ter have undertaken to criticise the decision. 
The facts areclear that a prize fight toa 
finish and nota mere boxing match was 
about to be carried out between two men of 
wide notoriety as prize fighters. Under the 
law of Ohio prize fighting is a felony and 
the principals and managers of the affray 
were therefore about to commit a crime, 
which it was contended in behalf of defend- 
ants, a court of equity is powerless to pre- 
vent. This proposition is probably true only 
when there is a fulland adequate remedy at 
law, which was undoubtedly not the case in 
this instance. The court showed very clearly 
that the contemplated affray would attract to 
the city the idle and vicious elenent, and 
would be demoralizing and pernicious in ite 
effects on the good order and well being of 
society, thus constituting an offense to good 
citizens and in effect public nuisance. But 
the defendants while conceding the power of a 
court of equity to enjoin a public nuisance, 
although its commission involves the com- 
mission of a crime, contended that it cannot 
interfere unless property nights or civil 


rights are involved. Two or three cases 


cited on this point by the defense were read- 
ily distinguished by Judge Hollister. One 
of the cases is Atty.-Gen. v. Utica\Ins. Co., 
2 Johns. Ch. 370. That action was brought 
to restrain unauthorized banking. The writ 
was refused. Chancellor Kent says: ‘‘But it 
is an extremely rare case, and [may be con- 
sidered if itever happened as an anomaly 
for a court of equity to interfere at all * 
* * by injunction to put down a public 
nuisance which did not violate the rights of 
property, but only contravened general 
policy.’”” The case makes strongly for the 
defense, but in the decision it appears that 
while the Chancellor expressed generally 


these views, yet he said that it would be 
quite extravagant tohold unlawful banking 
to be a public nuisance or that kind of an 
annoyance a mischief whicha nuisance im- 
plies. Again, speaking of injunction, he 
says: ‘‘Itis the strong arm of the court, 
and to render its operation benign and use- 
ful it must be exercised with great discretion 
and when necessity requires it. Assuming 
the charges in the information to be true, it 
does not appear to me that the banking house 
in this case produces such imminent and 
great mischief to the community as to call 
for this summary remedy.’’ The State, too, 
had in that case an adequate remedy at law. 

Defendants also cited State v. Patterson, 
37 S. W. Rep. 478, Texas Civil Appeals, an 
action to restrain a gambling house as a pub- 
lic nuisance. The court refused to enjoin 
because jit was of opinion that keeping a 
gambling house was not such a public nui- 
sance as invaded property or civil rights of 
the public at large, but the court says also, 
that though a court of equity has the power 
to interfere in all cases of nuisance, yet cir- 
cumstances may exist in one case which do 
not exist in another to induce a court to in- 
terfere or refuse its interference by in- 
junction. 

And the court says further that equity will 
not in all cases interfere by way of injunc- 
tion to abate a nuisance, ‘‘but its powers to 
do soin such cases belong to the general 
powers by courts of equity to prevent ir- 
reparable mischief and obviate danger, for 
which no adequate remedy exists at law.’’ 
State v. O’Leary, 58 N. E. Rep. 703, Su- 
preme Court of Indiana, November 27, 1900, 
presented a case of public nuisance arising 
from the maintenance of a gambling house. 
Rowdies, gamblers and roughs from Chicago 
and elsewhere frequented the place, and the 
police seemed powerless to abate it. The in- 
junction was refused, and much in the case 
seems applicable to the Cincinnati case, but 
it may be easily distinguished. The house 
was not in a populous neighborhood, but in 
an open prairie, the nearest house being a 
quarter of a mile away. No private persons 
had made complaint of an injury sustained 
or liable to be sustained, and, the matter be- 
ing of long standing, could have been pre- 
sented to the grand jury at any time. The 





important inquiry in each case is whether 
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under the circumstances of the particular in- 
stance there is anecessity for the exercise of 
that jurisdiction. 





As to the contention that equity will 
enjointhe commission of a crime only when 
property rights are involved, Judge Hollister 
very properly says: ‘‘The proposed contest 
is’ pernicious tothe young in that, among 
other reasons; it’ sets a false standard of 
manly virtues. It is a disgrace to the com- 
munity and affects the fair name and honor 
of the State and of the city, and of the citi- 
zens. It makes a man’s city a less desirable 
place to live in, it subjects him and his fam- 
ily to frequent’ contact in the street with im- 
proper characters in large numbers, and is 
humiliating to him as a citizen. It isa dis- 
tinct step backward. The progress of bar- 
barism to civilization is as slow as the grind- 
ing of the mills of God. Each generation 
sees but little of the advance of those things 
which are lofty and pure and uplifting, and 
can only find hope’ for the future by com- 

- parison of the:conditions which now are with 
those which have gone before. Society and 
mankind are constantly struggling against 
the evil tendencies inherent in their nature, 
and as success in the effort comes, the com- 
munity or man gradually becomes better, 
partaking. of that higher quality which be- 
longs to the plane of civilization mankind is 
destined to reach. Such things as this af- 
fair retard our forward progress toward the 
better and make us worse. They are de- 
grading, and, being so; they are injurious to 
the moral tone of the community, and tend 
to make it and private standards) lower. 
These are direct denials of the pursuit of 
happiness guaranteed to aman by the funda- 
mental law of the land. These rights may 


not be property rights, or legal rights, in a 


strict sense, but they are civil rights, and, if 
they are, any public nuisance, even under 
some of the decisions cited by the defend- 
ants, which interfere with them, may be en- 
joined in equity. But no property right is 
necessarily involved when the public is in- 
jured bya polluted stream; or when their 
sensibilities are offended by a bad smell. If 
these, if maintained under the circumstances 
of the particular case to be public nuisance, 
can. be enjoined, is there'any reason why a 


| public nuisance’ which injures the'name’and 


| reputation ofthe place a man lives in, is’cor- 
jrupting to the young, is a disgrace to his 
| community, and ahumiliation to him, breaks 
‘into and interferes with his pursuit of hap- 
| piness in all lawful ways and is degrading to 
the morals of the community, should be per- 
mitted without remedy in equity when the 
law is powerless to prevent? Just what may 
ibe included in the phrase ‘pursuit of happi- 
jness’ has not been defined. The Supreme 
‘Court of the United States has carefully re- 
frained from defining ‘due’ process of law,’ 
but has decided whether or not each particu- 
lar case, as it came up, was within the mean- 
ing of the phrase. Equity will not enjoin a 
crime or an act merely immoral, but when 
the crime is a public nuisance, such as a pol- 
luted stream or a bad’ smell, it will do so: 
Why on principle should it not when the im- 
moral act is a public nuisance, and why, if a 
man’s happiness and comfort is injured by a 
bad smell, if the principles of equity juris- 
prudence will give him’ relief, should not the 
same principle protect his happiness: and 
comfort when are involved disastrous, moral 
responsibilities to his State and city, himself, 
his family, and the community in which he 
lives? Surely the offense’ to his nose is not 
of more importance than a moral stench 
which’ may make his life miserable. There 
is no difference in principle, and the State is 
interested in behalf of all its inhabitantsin 
these things; to secure his happiness, his 
comfort, his morality, among other things, 
the individual has established the State. It 
is said that there are'no precedents. This is 
a mistake, as will be shown. And that the 
court cannot make a precedent; this-is true 
if it means that the court cannot invent a new 
remedy. But if making a new precedent 
means applying old and well-established 
principles'to'a new state'of facts; then this 
court will not hesitate to make one, for this 
is what courts of equity have’ been doing 
from the beginning.’’ The court’ finally 
cites abundant authority for its action award- 
ing the peremptory injunction. 








NOTES OF IMPORTANT DECISIONS. 


CONSTITUTIONAL LAW—IMPAIRING OBLIGA- 
TION OF CONTRACTS—VESTED RIGHTS—RETRO- 
SPECTIVE STATUTE—ACT VALIDATING MoRT- 





GAGES,—The opinion of Mr. Justice Thayer of 
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the United States Circuit Court of Appeals, 
Eighth Circuit, in Evans-Snider-Buel Co. v. 
McFadden, 105 Fed. Rep. 293, involves a constitu- 
tional question of considerable interest and value. 
The holding, in substance, was that the constitu- 
tional inhibition against the passage of laws im- 
pairing the obligation of contracts is a limitation 
upon the powers ofthe States, but not upon 
those of congress; that a judgment is not a con- 
tract in such sense that itis protected by the 
provision of the federal] constitution against laws 
impairing its obligation; that those rights 
pertaining to the remedy, which are purely of 
statutory creation, may be altered or abolished 
even after an action is instituted, provided an 
adequate remedy remains for the enforcement of 
rights founded on contract; and congress, which 
is not prohibited from passing retrospective or 
retroactive laws, has powerto devest or impair 
an attachment lien acquired under a federal 
statute, at least until there bas been an ajudica- 
tion that adequate grounds forthe attachment 
exist, and that the lien of the attachment be en- 
forced. It appeared in the case that Act of 
Arkansas, Feb. 3, 1897, amending Mansf. Dig. § 
4742.as inforcein the Indian Territory, pro- 
vides that, where the mortgagor of personal 
property in the territory is a non-resident, the 
mortgage shall be recorded in the judicial district 
in which the property is situated, and that ‘‘all 
mortgages of personal property in the Indian 
Territory heretofore executed and recorded in 
the judicial district thereofin which the prop- 
erty was situated at the time they were executed 
are hereby validated.’’ At the time of the pas- 
sage of such act property covered by a mortgage 
which had been recorded as therein prescribed 
had been levied on by an attaching creditor of 
the mortgagor who had also taken judgment by 
default against the defendant, but the mortgagee 
had intervened in the action, claiming the prop- 
erty, and the issues between him and the plaintiff 
had not been tried or determined. It was held 
that the act, as retrospectively applied to the 
mortgage involved in the suit, was not unconsti- 
tutional, as depriving the attaching creditor of 
his property without due process of law, since 
there had been no adjudication which gave him 
a vested right to subject the property to the pay- 
ment of his debt, as against {the mortgagee, 
which constituted ‘‘property’’ within the mean- 
ing of the constitution, but the question of such 
right was pending in the suit and undetermined 
and thatin determining whether a curative act 
intended to validate existing mortgages isin vio- 
lation of vested rights and unconstitutional as 
against attaching creditors of a mortgagor, the 
courts may properly consider the equities of the 
parties affected; and, where the act is clearly in 
the interests of justice,and was designed and 
operates to protect the parties haying the highest 
equitable rights, they should construe the legis- 
lative powers liberally to upholdit. Sanborn, 
circuit judge, dissented. 











HusBAND AND WIFE—AGREEMENT TO ARBI- 
TRATE—VALIDITY—INSURANCE POLICIES—AS- 
SIGNMENT.—It was held by the Supreme Court of 
Wisconsin, in Baum v. Baum, 85 N. W. Rep. 122, 
that an agreement by a busband to assign insur- 
ance policies to his wife, and to support her and 
her children, in consideration that she should 
separate and live apart from him, is void as 
against public policy; that Rev. St. 1898, § 2347, 
providing that a wife may enforce the imperfect 
execution of an assignment ofa life insurance 
policy to her by her hushand, does not apply to 
an agreement to assign such policy in considera- 
tion of her separation, as the agreement is void as 
against public policy; and that when a wife who 
had no separate property sued for specific per- 
formance of an agreement by her husband to 
assign certain insurance policies to her in con- 
sideration that they should separate and live 
apart, the action cannot be maintained as a suit 
to recover her separate property, since, to make 
the policies a part of her separate property, she 
mustrevert tothe agreement to assign, which 
was void as against public policy. The court 
says in part: 

**When we come to consider the literature on 
this subject and review the multitude of cases 
in which it has been considered, we are struck at 
osce with the lack of harmony of opinion, and 
with the diversity of decisions. This may be ac- 
counted forina measure by the want of uni-- 
formity inthe laws regulating the marriage 
status. In England the unwritten law did not 
permit the courts to dissolve a marriage or sepa- 
rate the parties on their consent, or by confession 
of one of them. Anact of parliament carefully 
pointed out for what causes separations might 
judicially be permitted. Yet, by what Mr. 
Bishop terms ‘one of the most marvelous judicial 
somersaults ever witnessed in any country,’ tbe 
English courts now permit the parties to mutu- 
ally agree to a separation either identical with 
or differing from the judicial one, as they may 
prefer, proceeding onacause which the law 
allows or |forbids, or on no cause, and will en- 
force specific performance. 1 Bish. Mar. & Div. 
§§ 1263, 1264. The binding nature of this sort of 
bargain seems to have been placed upon the 
ground that the law gave the wife the power to 
bring, to defend, and to settle divorce suits, and 
therefore she can make an agreement whereby 
such a suit is avoided. This seemsto bein utter 
defiance of the law which has existed from the 
earliest times, forbidding the courts from up- 
holding or sanctioning separation, in pais or in 
court, except upon proof of grounds legally de- 
fined and declared sufficient. This change of 
law is justified upon the ground that public opin- 
ion had changed as tothe question of public 
policy involved, and which was by the judges 
considered a sufficient justification for them to 
change the law, Besant v. Wood, 12Ch. Div. 605 
620. In this country such a complete overturnings 


of settled rules can never be justified, exeept in 
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obedience to legislative enactment. Our ideas of 
‘public policy’ are such as may be gathered from 
the constitution and the laws, and the course of 
administration and decision. When the will of 
the people have become crystallized into legis- 
lative enactment, and a given subject has been 
surrounded by regulations, limitations, and re- 
strictions, the courts are bound to consider them 
as indicating a definite policy, and to yield 
obedience thereto. In the practical administra- 
tion of justice the expressed will ofthe people 
overrides and controls the individual opinions of 
judges, and finds expression in decisions in har- 
mony therewith. Any other course would be 
revolutionary and in opposition of our form of 
government. In the different States the laws 
regulating the marriage status are so diverse 
that, before giving credit or weight to a judicial 
decision thereunder, it becomes quite essential 
to ascertain the legislative policy which finds 
expression in the laws enacted. Hence the cita- 
tion of decisions from another State is of no 
helpful value unless it it can be said that its legal 
policy isin barmony withourown. In England 
informer times, andin most of the States, as 
well as our own, the doctrine is recognized that 
there are always three parties to a marriage con- 
tract,—the husband, the wife, and the State. 
The reason is that the State has a special interest 
in each individual marriage, and permitsits disso- 
lution only in those circumstances and cases 
wherein it deems the public interest will not be 
thereby impaired. 1 Bish. Mar. & Div. § 72. 
By reason of this special interest, stringent laws 
have been enacted, prescribing the terms and 
conditions upon which a marriage may be con- 
summated, and regulating with equal strictness 
the means and grounds of its-dissolution. Prima 
facie, therefore, each particular marriage is 
beneficial to the public, each divorce prejudicial. 
From this arises the rule of law that agreements 
promotive of marriage are valid, and those in aid 
of separation and divorce are void. There can 
never be a divorce by agreement or consent of 
parties. Without dissent, the,courts unite in 
eondemning all application for a dissolution of a 
marriage where there fis a {suggestion of col- 
lusion. In harmony with the idea that circum- 
stances might arise during {cohabitation render- 
ing it unfit or impossible for the parties to con- 
tinue together in the close relation of man and 
wife, the legislature has seen fit to mention cer- 
tain grounds upon which a separation from bed 
and board may be adjudged. With the wisdom 
of this legislation we are not concerned. We 
must accept it as the will of the people, and ad- 
minister it according to its spirit and letter. ‘he 
fact that such legislation is to be found on our 
statute books is a strong reason‘for] saying that it 
was the legislative purpose that only such sepa- 
ration shall be recognized as has received judi- 
cial sanction. It being’ universally conceded 
%hat an absolute divorce will not be granted upon 
the consent or agreementfof the Fparties, there 





would seem to be equally as strong reason for 
holding that an agreement for separation, which 
is the equivalent of a limited divorce, should not 
be recognized. In other words, it is for the 
courts, and not the parties, to determine whether 
proper grounds for a separation exist or not. To 
uphold such agreements substitutes the will of 
the parties for the judgment of the judicial 
tribunal established by law to decide such ques- 
tions. Weneed notturn to other States for prec- 
edents. The question turns upon the legal 
policy of this State, as evidenced by legislative 
enactments. Anagreement fur voluntary sepa- 
ration is distinctly against such policy, and for 
that reason mustbe held to be absolutely void. 
The agreement in question was oral, and but 
partially executed. The usual forms of such 
bargains is by a deed between the husband, the 
wife, and the third person, acting as her trustee. 
1 Bish. Mar. & Div. § 1286. We need not inquire 
whether under our statute the intervention of a 
trustee is necessary ornot. Admitting, as has 
been held in some jurisdictions (Dutton v. Dut- 
ton, 30 Ind. 452), thata parol agreement fully 
executed would be recognized in equity, still 
that rule does not apply here. This action is to 
enforce the specific performance of a portion of 
the original agreement,—an agreement having 
no consideration, so faras the husband is con- 
cerned, further than a present. covenant on the 
wife to separate. Suchan agreement, we must 
hold, is contrary to the legal policy of this State, 
and will not be enforced.” 








A SUBSTITUTE FOR GARNISHMENT 
AGAINST PUBLIC CORPORATIONS, 
CUSTODIANS AND OTHERS. 


Public corporations, the national and 
State governments, persons holding as agents 
of the law, including executors, adminis- 
trators, guardians, sheriffs, assignees, re- 
ceivers and the like, are generally held to 
be exempt from the process of garnishment. 
The reason for the exemption is not the same 
for all nor are the reasons assigned for each 
of them always the same. National and 
State governments are said to be exempt, (a) 
because of the rule that the sovereign or 
State is not bound by general words of a stat- 
ute unless expressly mentioned, (b) be- 
cause the State or national government is 
not suable without its consent, or (c) because 
it is against public policy that they should be 
interfered with in the administration of pub- 
lic affairs by submission to this process.! 
One holding as agent of the law is said to be 


1Am. & Eng. Ency. of Law (ist Ed.), vol. 8, p. 1135 
et seq. 
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exempt because his possession is that of 
the court, and to interfere with it would be 
to disturb the jurisdiction of the court whose 
creature he is. It is said by a learned court: 
‘‘When property or money is in custodia legis, 
the officer holding it is the mere hand of the 
court. His possession is the possession of 
the court; to interfere with his possession is 
to invade the jurisdiction of the court itself 
and an officer so situated is bound by the 
orders and judgments of the court whose 
mere agent he is, and he can make no dispo- 
sition of it without the consent of his own 
court, express or implied. * * * How could 
such an officer expose himself by his answer 
as garnishee to the danger of a personal 
judgment in some other court before the 
de‘ermination of the court having control of 
sim and the property? Suppose the court 
whose hand and agent he is, should order 
and direci him in a given case to make one dis- 
position of the property or money, and the 
court issuing the process of garnishment 
should enter judgment against him requiring a 
wholly different disposition of it, which judg- 
ment would he obey? He would be like a 
soldier between two fires and he would event- 
ually fall under one or the other, and by far 
the deadlier of the two would be that of his 
own court, since he would not only by dis- 
obedience of his orders expose himself to 
suit on his official bond, but to punishment 
for contempt.’’? 

Public corporations are exempt from gar- 
nishment on the same general ground that 
the government is exempt.* They are created 
for the public benefit and vested with powers 
political in character, to be exercised for 
purposes connected with the public good in 
the administration of civil government, and 
such bodies should not be subject, it is 
said, to serious interruption in the prose- 
cution of public business and the incon- 
venience and delay to the prompt and 
efficient discharge of their official duties 
and the accomplishment of important work 
and measures, which might result from sub- 
jection to such process.* 

Under the garnishment statutes, if the 
garnishee admits an indebtedness to the de- 
fendant he is ordered to pay the same into 

2 In re Cunningham, 19 Nat. Bankruptcy Register, 
276. 
8 Am. & Eng. Ency. of Law, vol. 8, p. 1138. 
Am. & Eng. Ency. of Law, vol. 8, p. 1132. Mh 





court; if there be no indebtedness he is dis- 
charged. There is a want of flexibility about 
the judgments and processes of a court of 
law to judge of the policy or impolicy, the 
expediency or inexpediency of demanding 
a responsibility or granting an exemption in 
the particular case, that renders a complete 
exemption of all the functionaries referred 
to above necessary. 

But a court of equity can inquire into each 
particular case, ascertain whether the sub- 
jection of the garnishee to its process would 
interfere with the official duties and responsi- 
bilities of the corporation, officer or agent, 
and make such orders as may be needful to 
his or its protection. 

If the garnishee be an officer of another 
court holding funds in his official capacity, a 
court of equity can make such orders as neces- 
sary to protect him from the unfortunate po- 
sition of a soldier between two fires, referred 
to in the opinion of the learaed judge quoted 
above. At best, these reasons for non- 
responsibility of the persons referred to 
above as garnishees in legal proceedings, 
while delivered in ‘‘words of learned length 
andthundering sound,’’ are more imaginary 
than real. The private citizen called upon 
to answer as garnishee might well allege an- 
noyance, trouble and expense as a ground 
of exemptions. Many of the railroad com- 
panies, mining companies and manufacturing 
corporations of the country are compelled to 
answer hundreds of writs of garnishment 
monthly in suits against their employees. 
Such writs are issued from various courts, and, 
in case of railroad companies, the courts is- 
suing the writs are scattered from one end of 
the line to the other. But these writs must 
be answered ,and the companies must keep con- 
stantly advised of the orders of these courts 
upon penalty of paying their indebtedness 
twice should they unwittingly pay their em- 
ployee when the court has ordered the fund 
paid to the plaintiff. Many times the writ is 
served on the company after the pay-roll has 
been made up, and the paymaster gone forth 
to distribute the monthly salaries to the 
employees, and when he is hundreds of 
miles from the station where the writ 
is served. ‘Yet reasons of inconvenience 
are not permitted to excuse the garnishee 
from witholding funds in his hands or from 
answering when duly served. , 
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Be this as it may, in nearly all cases where 
garnishees are exempt from responsibility on 
some ground of public policy, expediency or 
necessity, a proceeding in equity in the nature 
of a creditors’ bill can be safely substituted, 
and the very fact of the exemption of such 
garnishee rendering the plaintiff remediless 
at law will afford sufficient grounds for equity 
jurisdiction. In the case of Pendleton v. 
Perkins,©> such a proceeding was sus- 
tained. The defendant was a non-resident 
of the State, but had certain moneys due 
him from the city of St. Louis. The 
plaintiff brought a suitin the nature of a 
creditors’ bill, alleging the indebtedness of 
the city, the non-residence of defendant, and 
the exemption of the city from garnishment. 
The court held that the statute of the State 
exempting municipal corporations from the 
process of garnishment did not prevent the 
plaintiff proceeding in equity, but on the 
contrary furnished a safe and sufficient 
ground for the jurisdiction of a court of 
' equity, there being no other means to reach 
. the fund on account of the city’s exemption 
from garnishment. It further held that the 
non residence of the defendant was a suffi- 
cient excuse for the failure of the plaintiff to 
first obtain judgment at law and return of 
nulla bona, because no personal judgment 
could be obtained in the State against such 
non resident. 

In case of Riggin v. Hillard,® the plaintiff 
was a creditor of defendant, who had built 
the county court house and had not received 
all his pay forthe same. The plaintiff had 
furnished the defendant the lumber with 
which to do the work. He sued in equity 
the defendant, alleging insolvency and 
prayed for an injunction against the county 
judge to prevent him from paying the de- 
fendant the county’s indebtedness to him. 
In that State the necessity of procuring 
judgment at law and return of nulla bona 
before resorting to equitable garnishment 
had been dispensed with by statute. The 
supreme court sustained the proceeding, 
holding that as the county was exempt from 
the process of garnishment, there was no 
remedy at law. The court said: ‘‘It is the 
peculiar province of equity to reach interests 


5 49 Mo. 565. 
€56 Ark. 476. 





of the debtor which cannot be seized under 
legal process when its aid is invoked by a 
jadgment creditor who has exhausted his 
legal remedies without effect. But the 
statute dispenses with the necessity of pre- 
vious judgment as a condition to obtain 
equitable relief under a creditors’ bill. The 
object of the statute was to dispense with 
the useless delay and expense incident to 
obtaining a judgment which it is known in 
advance will prove fruitless. Courts of 
equity had already begun to relax the rule 
requiring a judgment and execution and 
return of nulla bona to show that the legal 
remedy was inadequate. The reason of 
policy ordinarily assigned for witholding 
garnishment process from counties and other 
municipal corporations are ‘the inconvenience 
and impolicy of interfering with the opera- 
tions of municipal bodies by drawing them 
into controversies with which they have no 
concern, and diverting the public moneys 
from the channelsin which they are required 
to flow.’ (Drake Att. sec.516.) The objec- 
tions to diverting public funds from their 
proper channels exist when the cause arises in 
equity as well at law. But the remedies of 
equity are not fixed and unbending like the 
legal process of garnishment; and if the 
court can ascertain that no inconvenience 
can result to the public by its interference 
with the corporation’s right to pay the debts 
directly to the debtor, there is nothing to 
prevent the court from ‘loing so.’’ 

In Minnesota a municipal corporation can- 
not be reached by the process of garnish- 
ment, but there a defendant who is a 
county’s creditor may be compelled to assign 
his claim against the county to a receiver to 
be collected and applied to the satisfaction 
of the plaintiff’s demand, where no reason 
of policy intervenes.’ 

There are many cases where subjecting 
of a fund to the payment of a debt of the de- 
fendant does not contravene any policy of 


‘the law, nor interfere with the due adminis- 


tration of public business. 

Though salary due a public officer is not 
subject to the process of garnishment, it may, 
when wholly earned, be reached by a cred- 
itors’ bill.6 It has often been held that 


7 Knight v. Nash, 22 Minn. 452. 
8 Speed v. Brown, 10 B. Mon. (Ky.) 108; Stone v. 


Wheeler, 6 Ill. App. 225. 


























eee ee 
Si * 


ae 


- CENTRAL 





Vo. 52 


W JOURNAL 



















money or property in custodia legis may 
be reached by this proceeding.’ So, it 
seems, though administrators, executors, 
guardians, sheriffs, clerks and disbursing 
officers, togetber with the State and federal 
governments, and municipal corporations, 
are exempt from the process of garnishment, 
a proceeding in the nature of a creditors’ 
bill may generally be substituted and will be 
upheld whenever it may be seen by the 
chancellor that no policy of the law will be 
contravened and no diversion of public funds 
from their proper channel will take place. 
And in those States where statutes have 
been passed dispensing with the necessity of 
obtaining a juagment at Jaw and return of 
nulla bona, or where the courts themselves 
have relaxed the rule requiring such ex- 
haustion of legal remedies, a creditor can 
nearly always reach money or property in 
the hands of public corporations, public 
officers, disbursing agents or officers, or in 
custody of the courts. And this may be 


done without any previous judgment at law. 
Even in those jurisdictions where there 


has been no statute dispensing with the 
necessity of a judgment at law, this pro- 
ceeding can be often utilized after legal 
remedies have been exhausted, and in many 
cases without such preliminaries. 

The courts have always made exceptions 
to the general rule of requiring the legal 
remedies to be exhausted, as where the de- 
fendant is a non-resident, or has removed 
from the State, or has absconded, oris a 
decedent, and no judgment can therefore 
be obtained.’ 

Many of the courts, even without a stat- 
ute, seem inclined to dispense with the judg- 
ment at law where it clearly appears that 
such a judgment would be wholly useless 
and futile. ‘The Supreme Court of Georgia 
has wisely said: ‘The rule is not that equity 
will not interpose to assist a judgment at 
law un il an execution has been issued and 


return of nulla bona had thereon; it is 
broader than this. The legal remedies must 
be exhausted or pursued to every available 
extent.’ If, therefore, obtaining the judg- 


® Commonwealth v. Ins. Co., 119 Mass. 155: Weaver 
v. Cressman, 21 Neb. 675. 

10 Scott v. McMillen, 1 Litt. (Ky.) 302; Anderson gv. 
Bradford, 5 J. J. Marsh. (Ky.) 69; Kepper v. Glaney, 
2 Blackf. 356; Pendleton v. Perkins, 49 Mo. 465; Peay 
v. Morrison’s Exrs., 10 Gratt. 149. 





ment at law, the issuance of execution and 
return of nulla bona would be a fruitless 
waste of time and money, such course is un- 
necessary. The United States Supreme 
Court, which leans strongly to this latter 
doctrine in one case, said: ‘‘It is no 
doubt generally true that a creditors’ bill 
to subject his debtor’s property to the 
payment of the debt must show that all 
remedy at law has been exhausted. And 
generally it must be averred that judg- 
ment has been recovered for the debt; that 
execution has been issued, and that it has 
been returned nulla bona. The reaoa is, 
that until such a showing is made it does 
not appear in most cases, that resort toa 
court of equity is necessary, or, in other 
words, that the creditor is remediless at law.'° 
‘‘The rule is a familiar one, that a court of © 
equity will not éntertain a case for relief 
where the complainant has an adequate legal 
remedy. The complaining party must, there- 
fore show that he bas done all that he could 
do at lawto obtain his rights. But. after 
all, the judgment and fruitless execution are 
only evidence that his legal remedies have 
been exhausted, or that he is without 
remedy at law. They are not the only pos- 
sible means of proof. -The necessity of resort 
to a court of equity may be made otberwise 
to appear." So, it has been held that a 
creditor, without having first obtained a 
judgment at law, may come into a court of 
equity to set aside fraudulent conveyances 
of his debtor, made for the purpose of hind- 
ering and delaying creditors, and to subject 
the property to the payment of the debt due 
him.’’” J. P. Buster. 


11 Dawson v. Vargin, 21 Ga. 356; Consolidated Tank 
Line v. Kansas City Varnish Co., 45 Fed. Rep. 7. 

12 Case v. Beuregard, 101 U. S. 688; Sage v. 
Memphis, etc. R. R., 126 U. S. 376. 








LOCAL TAXATION AND DIRECT 
STATE LEGISLATION. 





The general impression which seems to 
have gone forth from the decisions of the 
United States Supreme Court; in the case of 
The Village of Norwood v. Baker,' is that the 
main question was the constitutionality of 
assessing property, in municipalities, for 
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special benefits according to the frontage. 
The fact that this has been the general cus- 
tom, and that the front-foot rule was in 
question in that case, has been the reason 
why the real purport of the decision in the 
Norwood case has not been understood, as a 
generalrule. The opinion of the court was 
to the effect that ‘‘any rule for the assess- 
ment of the cost of improvements, which ex- 
cluded any inquiry as to the special benefits 
to the property improved, was a taking of 
private property for public use without com- 
pensation.’’ This opinion, then, would apply 
with equal force to a rale which assessed the 
cost of special benefits according to the as- 
sessed value of property, as shown by the 
general assessment rolls compiled for general 
taxation, or any arbitrary rule. Inasmuch 
as the rules are provided by the legislature, 
the real question was whether the legislature 
had aright to lay down a rule assuming, 
without investigation, that certain districts 
would be benefited by the special benefit 
contemplated. If the legislature can do this, 
then its power is unlimited. This was the 
point of real contention in the Norwood 
‘ ease. The opinion of the court was to the 
effect that the power of the legislature was 
not unlimited, that inquiry as to the special 
benefits must not be excluded. In the 
structure erected by the supreme court to 
support this opinion, what special benefits 
are to the property holder is definitely stated 
in a quotation from Dillon’s Treatise on 
Municipal Corporations, sec. 761: ‘‘Special 
benefits to the property assessed (that is, 
benefits received by it in addition to those 
received by the community at large), are the 
true and only just foundation upon which 
local assessments can rest.’’ It would be 
utterly impossible to determine what the 
special benefit to the property owner would 
be, in addition to that of the community at 
large, without an inquiry as to what the ben- 
efit to the community at large was. This 
would be a matter impossible of determina- 
tion by the legislature, so must be delegated 
to the common councils of the municipalities 
to which the law is to apply, because the 
benefits to the public differ greatly even on 
the same streets. Some portions of some 
streets, the public is almust entirely ben- 
efited. To charge up the cost of a street 
improvement toa property owner, where the 


‘the property benefited.’’ 





benefit is almost wholly public. does not re- 
quire a strong sense of justice to declare an 
outrage. The rule laid down by the Ohio 
legislature, which was followed by the village 
authorities.of the village of Norwood, em- 
powered them to assess the whole cost ofa 
street improvement against Mrs. Baker’s 
property, which was taken under condemna- 
tion proceedings for the extension of a street 
in that village. 

If the power of the legislature had been held 
as unlimited and conclusive then, no relief 
could have been had by Mrs. Baker; she 
would have been compelled to stand that 
outrage or yield up her property, and this is 
clearly shown by Mr. Justice Brewer’s dis- 
senting opinion, when he says: ‘‘A public 
improvement having been been made, it is, 
beyond question, a legislative function (anda 
common council as in this case has legislative 
powers) to determine the area benefited by 
such improvements, and the legislature and 
the legislative determination is conclusive.’’ 
The Supreme Court of Missouri got the idea, 
somehow, that the assessment made by the 
village of Norwood against Mrs.. Baker’s 
property was a scheme devised by the com- 
mon council of the village. It seems unac- 
countable that the Supreme Court of Mis- 
souri could have made such a mistake, if it 
paid any attention whatever to Mr. Justice 
Brewer’s dissenting opinion. In the opinion 
of the Missouri Supreme Court, given in 
Kansas City v. Bacon,’ it says, speaking of 
the Norwood case: ‘*The facts in that case, 
called loudly for relief, and we doubt if any 
court in‘the land would have refused like 
relief in a similar case within its jurisdic- 
tion. * * * Thenthe common council 
of its own will levied a tax on what was left 
of the block on an arbitrary basis of so much 
a front foot.’’ In Mr. Justice Brewer’s dissent- 
ing opinion® be says: ‘‘The taking of land 
for a highway or other public uses is a pub- 
lic improvement, the cost of which, ander the 
constitution of Ohio, may be charged against 
According to Mr. 
Justice Brewer’s opinion, the arbitrary basis 
is the constitution of Ohio and the Ohio 
legislature, and he would nut have been re- 
lieved from the facts in that case, but would 


2578S. W. Rep. 1050. 
$19 Sup. Ct. Rep. 197. 
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have sustained the village council, on the 
grcund that it was performing a legislative 
function, and Mr. Justice Gray, as well as 
Mr. Justice Shiras, agr ed with him in this 
opinion. Is it reasonable to suppose that 
the Supreme Court of Missouri or Mr. 
Justice Brewer knew best what Mr. Justice 
Harlan’s opinion was in the Norwood case? 
To show how completely the Supreme Court 
of Missouri misunderstood the opinion in 
that case, we quote the following from its 
latest expression, Baber Asphalt Paving Co. 
v. French:* ‘‘It is, however, insisted that the 
Norwood case does condemn this front-foot 
rule because it affords no opportunity fora 
hearing. Still conceding as we do that there 
are expressions to this effect in that opinion, 
it seems so clear to us that the opinion was 
not predicated upon want of notice, and that 
no amount of notice could have availed to 
secure justice to Mrs. Baker, under the 
scheme devised, that we do not believe that 
the supreme court intended to lay down the 
law that a State statute imposing taxes must 
necessarily and in all cases give notice and a 
hearing tothe taxpayer before it can be 
held valid.’’ Mr. Justice Brewer gives the 
Missouri Supreme Court the finishing blow in 
his final conclusion as to what was decided 
by the Norwood case. ‘‘And the opinion 
goes to the extent of bolding that the legis- 
lative determination is not only not conclus- 
ive, but even prima facie sufficient, and 
that in all cases there must be judicial in- 
quiry as to the area in fact benefited.’’ 
This is Mr. Justice Brewer’s opinion as to 
what the Norwood case decided. 

There is nothing more certain than that 
the power of the legislature is soon to be 
called upon to its fullest capacity to delegate 
powers to municipal corporations. The opin- 
ion of Mr. Justice Harlan, in the Norwood 
case, is on the line of progress, but it would 
be well for the supreme court to state the 
extent of the power of the legislatures in 
permitting special taxes for special benefits. 
We have seen that special benefits to prop- 
erty assessed (that is, benefits received by it 
in addition to those received by the com- 
munity at large) are the true and only just 
foundation upon which local assessments can 


458 S. W. Rep. 984. 
519 Sup. Ct. Rep. 200. 





rest ; and to the extent of the special benefits 
it is everywhere admitted that the legislature 
may authorize local taxes or assessments to 
be made.’’. This clearly decides what the 
legislature may do, as to the special benefits 
tbe property owner may derive, but what of 
the benefit to the public? Is nota public 
improvement which is enjoyed by the com- 
munity at large, and at the same time a spe- 
cial benefit to the property owner, as mucha 
special benefit to the community at large as 
to the property owner? If this is true, 
should not the community at large be charged 
with the special benefit, and should not the 
legislature provide a local tax for this special 
benefit? The constitution of the State of 
Missouri limits the assessments for general 
taxation purposes to five per cent. ad valorem. 
In Kansas City v. Bacon,® the supreme court 
says: ‘‘The distinction upon which is 
founded the right of general taxation and 
that of special taxation, is pointed out in 
Newby v. Platt Co.’ with as much clearness 
as any other authority cited by counsel. In 
that case the court by Leonard, J., said: ‘‘A 
system of taxation framed exclusively with a 
view to a just distribution of the burdens of 
government among its citizens would require 
that each should contribute in proportion to 
the benefit he received. But, as the amount 
each derives from the general expenditures 
of the government cannot be ascertained 
with any reasonable certainty, the benefit 
received cannot be adopted as a standard for 
the apportionment of general taxation. In 
local taxation, however, for local objects, the 
personal benefits to each, it is supposed, may 
be seen and estimated with a reasonable de- 
gree of certainty, and, therefore, in such as- 
sessments it is deemed fair that each should 
contribute in proportion to the benefit. And 
we remark in this connection that there is a 
marked difference between general taxation 
and a special assessment for local objects.’’ 
And from this the Supreme Court, in Kansas 
City v. Bacon,® concluded that, ‘‘The law 
contemplates that public improvement may 
bring a benefit to the property of individuals 
separate from that which it brings to the city 
in general, and that it may bring a benefit to 


6578. W. Rep. 1050. 
725 Mo. 258. 
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the city in general separate from that which 
it brings to the property of the individuals, 
and that, when it comes to apportioning the 
cost, the individuals and the city should each 
bear the burden in proportion to the respect- 
ive benefit.’’ It would seem from the above 
that the legislature would have aright and 
should empower a city council to make as- 
sessments to cover the special benefit which 
the community at large enjoys. This would 
enable a municipality to purchase its water- 
works without infringing upon the five per 
cent. limitation in Missouri for general tax 
purposes. 

The building of the waterwcrks plant 
would-be a special benefit to the whole com- 
munity, and paid for by such methods as the 
citizens of the municipality might reasonably 
devise. When it came to the laying of the 
water mains, this would be a special benefit 
to the property benefited, the cost of which 
could be charged to the lot owners by any 
uniform rule of just apportionment. In 
Goodnow’s Municipal Home Rule, p. 53, is 
the following: ‘‘No constitutional amend- 
ment is needed to enable the legislature to 
grant to the city all the governmental powers 
requisite to determine for itself all questions 
of local public policy. Nocity in the United 
States has all the governmental powers 
requisite for healthy, vigorous, complete self- 
development, but there is not one of these 
powers that is not now possessed through 
legislative grant by many cities. Why should 
not the legislature grant to each city all the 
powers? The minds of our fellow-citizens 
are already turned in this direction, and in 
our efforts to secure the legislative grant to 
cities of more and larger powers of self-gov- 
ernment, there is not one of the powers 
requisite for this purpose for which we can- 
not find a precedent inits actual grant to 
many cities.” These are questions of the 


near future which are of the greatest impor-* 


tance, and along with them the questions of 
direct legislation naturally follow. 
Witiiam A. GARDNER. 
Springfield, Mo. 











MUNICIPAL CORPORATION — MAINTAINING 


PRISON — NEGLIGENCE — LIABILITIES. 





GRAY v. MAYOR. 





Supreme Court of Georgia, July 30, 1900. 

1. In erecting and maintaining a city prison a 
municipal corporation is exercising a purely govern- 
mental function, and is, therefore, not liable in dam- 
ages to a person arrested and imprisoned therein by 
its police officers, for injuries sustained by him, while 
so confined, by reason of the improper construction 
or negligent maintenance of such prison. , 

z. A municipal corporation is not liable for the 
illegal arrest of a person by its police officers, nor 
for his consequent imprisonment. 

8. Nor is a city liable in damages because its mayor 
required of a person charged with a violation of a 
city ordinance a larger bond for his appearance than 
the law authorized, even if the failure of such person 
to give bond and his consequent confinement were 
occasioned thereby. 


Fisu, J.: Taking the allegations of the plaint- 
iff’s petition to be true, as we must do upon de- 
murrer, he certainly has just and great cause to 
complain of the needless hardebips and suffering 
which he endured while confined in the city 
guard house. But, however strongly the story 
of his sufferings may appeal to our sentiments of 
humanity, the law affords bim no redress against 
the municipality. The general rule is well es- 
tablished that a municipal corporation is not 
liable in damages for injuries sustained by reason 
of the negligent or improper exercise of a purely 
governmental power. The preservation of the 
public peace, quiet, good order, etc., of a com- 
munity is a governmental function. Where the 
legislative authority of a city passes ordinances 
for such purposes, it is clearly exercising a gov- 
ernmental power. When, for the purpose of en- 
forcing such ordinances, the city erects and 
maintains a prison wherein to confine offenders, 
for the purpose of punishment, or those cha rged 
with offenses, for safe-keeping until they can be 
tried. it is exercising the same power. The en- 
actment of such ordinances, and the provisions 
made for their enforcement. belong to the police 
power, which is purely governmental in char- 
acter. In Love v. City of Atlanta, 95 Ga. 129, 22 
S. E. Rep. 29, this court held that as ‘the duty 
of keeping the streets clear of putrid and other 
substances offensive to the sense of smell. and 
which tend toimperil the public health, devolves, 
under the charter of the city of Atlanta, upon the 
board of health of that city, and the functions of 
this department of the city government being 
governmental, and not purely administrative in 
their character, it follows that if, in the exercise 
of such functions, and in the discharge of the 
duties devolving upon this department there- 
under, a private citizen is injured by the negli- 
gence of one of its servants in and about such 
work, no right of action arises against the city.” 
In the opinion, Mr. Justice Atkinsonsaid: ‘The 
principle of non-liability rests upon the broad 
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ground that, in the discharge of its purely gov- 
ernmental functions, a corporate body to which 
has been delegated a portion of the sovereign 
power, is not liable for torts committed in the 
discharge of such duties and in the exercise of 
such powers.” In Bartlett v. City of Columbus, 
101 Ga. 300, 28S. E. Rep. 599, it was held that 
*‘a municipal corporation is not liable, in an 
action for false imprisonment, for damages al- 
leged to have been occasioned to the plaintiff by 
reason of his imprisonment under a judgment 
rendered against him by a municipal court for 
the violation of an ordinance; and this is true 
though such judgment may have been irregular, 
erroneous, or even void.’’ In Nisbet v. City of 
Atlanta, 97 Ga. 650, 25 S. E. Rep. 173, it was held 
that ‘‘a municipal corporation is not liable in 
damages for the death of one convicted in a cor- 
poration court and sentenced to work upon the 
public streets, although his death was occasioned 
while the convict was engaged in such work, and 
resulted from negligence on the part of the fore- 
man who had been placed by the municipal 
authorities in charge thereof, and from the fail- 
ure of such foreman to provide the convict, after 
his injury, with proper medical attention and 
treatment.’’ In the opinion, Mr. Justice Lump- 
kin said: **Neither the law of master and serv- 
ant, nor the doctrine of respondeat superior, ap- 
plies’? in such a case, ‘‘because in such matters 
the municipal corporation is exercising govern- 
mental powers and discharging governmental 
duties, in the course of which it, of necessity, 
employs the services of the officer in question.” 


In the case of Brown's Admr. vy. Town of Guyan- | 


dotte, 12S. E. Rep. 707, the Supreme Court of 
West Virginia held that ‘ta town is not liable for 
damages for the death of a person’ caused by the 
burning of its jail while such person was confined 
therein for a violation of its ordinances, though 
such fire was attributable to the wrongful act or 
negligence of the officers or agents of the town.” 
Brannon, J.. in the opinion, ‘said: ‘I think the 
duty and function of keeping a jail, and confining 
therein offenders against the municipal or- 
dinances of a town, are plainly purely govern- 
mental in character.’ In La Clef v. City of Con- 
cordia, 41 Kan. 323. 21 Pac. Rep. 272, it was held 
that, ‘‘where a person is confined in a city prison 
upon conviction for disturbing the peace and 
quiet of the city, the city is not liable for dam- 
ages for injuries sustuined by reason of the bad 
character of the prison, or the negligence of the 
officer in charge of the same.”’ This decision 
was followed in City of New Kiowa v. Craven, 
46 Kan. 114, 26 Pac. Rep. 426, where an adminis- 
tratrix sought to recover from a city damages for 
the death of her infestate husband, alleged to 
have been caused by his confinement and ex- 
posure in an unhealthy, uninhabitable, and filthy 
prison. In Gullikson v. McDonald. 62 Minn. 278, 
64 N. W. Rep. 812, it was held that ‘-a municipal 
corporation is not liable for negligently main- 
tainingits lockup in a defective and unfit con- 





dition, by reason of which a prieoner confined 
therein is injured.’ In Blake v. City of Pontike, 
49 Ill. App. 543, acase in which damages were 
sought for injuries alleged to have been sustained 
by reason of the confinement of the plaintiff in 
an improperly constructed and negligently main- 
tained city prison, it was held that the municipal 
corporation was not liable, and tbat ‘‘the build- 
ing of the calaboose, and the establishing of 
regulations for the detention of prisoners therein 
to answer to charges of violating the ordinances 
of the city, are clearly within the police power 
of municipal corporations, and are not in their 
nature corporate acts.’’ So, in Kelly v. Cook 
(decided by the Supreme Court of Rhode Island, 
October, 1898), 41 Atl. Rep. 571, it was held that 
‘sa demurrer to a declaration was properly sus- 
tained where it was alleged that complainant was 
negligently cared for while temporarily confined 
in a police station, as such negligence did not 
render the city liable, since in caring for persons 
under arrest the city discharged a public duty.”’ 
The precise question under consideration was 
decided in another recent case, in New York, 
and the court held that ‘‘where a person was 
arrested for violation of a village ordinance, and 
imprisoned in a place negligently permitted to 
become and remain so dilapidated that in conse- 
quence of the exposure he contracted a disease 
which caused his death, the village was not liable 
for the omission of its duty in the exercise of its 
governmental functions.” Eddy v. Village of 
Ellicottville, 35 App. Div. 256, 54 N. Y. Supp. 
800. 

In support of their contention as to the lia- 
bility of the municipal corporation for the 
injuries sustained by the plaintiff while confined 
in the city guard house, his counsel cite Moffitt 
v. City of Asheville, 103 N. Car. 237. 9S. E. Rep. 
695, and Shields v. Town of Durham (N. Car.), 21 
S. E. Rep. 402, in each of which cases the allega- 
tions of the respective plaintiffs were of a similar 
character to thosein the present case. In each 
of those cases, however, the court held that the 
municipal corporation sued was not liable in 
damages, asit bad complied with the law of 
North Carolina in the construction of its prison 
and the furnishing of the necessary supplies, etc., 
therefor, and the plaintiff's injuries were sus- 
tained in consequence of the neglect of the jailer 
or his attendants, of which notice had not been 
brought to the city before the injuries were re- 
ceived; and the court recognized and upheld the 
general rule, stated by Avery, J., in the Ashe- 
ville case, that ‘-when a city or town is exercising 
the judicial, discretionary. or legislative author- 
ity conferred by its charter, or is discharging a 
duty imposed solely for the benefit of the public, 
itincurs no liability for the negligence of its 
officers, unless some statute, expressly or by 
necessary implication, subjects the corporation 
toa pecuniary responsibility for such negli- 
gence.” These cases are doubtless cited because 
they do recognize the principle which obtains in 
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North Carolina, which, as stated in the same 
opinion from which we have just quoted, is that 
towns and cities ‘‘are liable in damages only fora 
failure to so construct their prisons, or to provide 
them with fuel, bed clothing, heating apparatus, 
attendants, and other things necessary, as tose- 
cure to the prisoners committed to them a rea- 
sonable degree of comfort, and protect them 
from such bodily suffering as would injure their 
health.’’ But this%principle is derived by the 
Supreme Court of North Carolina from the con- 
stitutional and statutory law of that State; the 
ease in which it was first involved and ruled 
being that of Lewis v. City of Raleigh, 77 N. Car. 
230, in which a municipal corporation was held 
liable in damages for the death of a person, the 
jury having found that his death was ‘acceler- 
ated by the noxious air of the guard house” of 
the city in which'he was confined. The decision of 
the court was expressly based upon the wise and 
humane provision of the constitution of the State, 
which provided that ‘it shall be required by 
competent legislation that the structure and 
superintendence of penal institutions of the State, 
the county jails and city police prisons, secure 
the health and ,comfort of the prisoners,” and 
upon certain provisions of the Code of that State 
with reference to furnishing necessary supplies 
to jailers, and the care to be taken by sheriffs and 
jail keepers of prisoners and the rooms in which 
they are confined. And in the opinion in Moffitt 
v. City of Asheville, supra, Avery,J., said that 
when the aldermen of Asheville, who were vested 
with authority to erect a city prison, ‘built the 
police guard house in the exercise of their power, 
the city became as fully amenable for its proper 
construction and superintendence, as the general 
assembly was {required by the constitution to 
make it answerable by competent legislation.’’ 
But he further said: ‘The defendant, injthe dis- 
charge ofits judicial duties, could not have 
incurred any liability,in any view ofthe case, 
but for the express provisions of the constitu- 
tion and laws.’’ Forthe sake of humanity, we 
can but regret that there is no such express pro- 
visions in the constitution and Jaws of our own 
State in reference to municipal prisons. The 
only case that we have found in which a munici- 
pul corporation has been held liable in damages 
for injuries sustained by a person confined in its 
prison, in consequence of its unwholesome con- 
dition, where there was no express constitu- 
tional or statutory provisions upon which to’ base 
the decision, is that of Edwards v. Town of Poca- 


hontas (C. C.), 47 Fed. Rep. 268, in which Dis- 


trict Judge Paul held ‘that a town which used a 
jail of its own was liable for injuries to the health 
of a prisoner caused by its filthy condition, since, 
under section 927 [of the Code of Virginia], and 
a special provision of its charter, it might have 
used a county jail, subject to inspection and con- 
trol.” In view ofthe decisions of this court in 
reference to the non-liability of a municipal cor- 
poration when exercising governmental func- 





tions, and the overwhelming weight of outside 
authority in cases similar to the one we have 
under consideration, we are constrained to hold 
that the defendant is not liable to the plaintiff for 
any injuries which he may have sustained while 
confined in the city guard house, by reason of its 
improper construction and unwholesome condi- 


‘ tion, or by reason of the failure of the municipal 


authorities to provide the means by which he 
could have protected himself from the inclem- 
ency of the weather during his imprisonment. 


2. We think that the municipal corporation was 
not liable for another reason. The petition al- 
leges that the plaintiff ‘‘was without!just cause 
arrested by the officer illegally in the city of 
Griffin without a warrant and was placed ina 
certain place, called the ‘guard house’ of the said 
city ;’’ that ‘*he was not drunk or disorderly, and 
no reasonable cause can be assigned for such con- 
ducton the part of the city government, and he 
was not guilty of any violation of law whatever.” 
If he was arrested without just cause,gwas not 
drunk or disorderly, was not guilty of any viola- 
tion of law whatever, and no reasonable cause 
can be assigned for the. conduct ofthe police 
officers in arresting and imprisoning him, then, 
clearly, his arrest and consequent imprisonment 
were the result of tortious acts of the police 
officers, and for such acts committed by its po- 
licemen a municipal corporation is not liable. 
Section 744 of the Political Code provides tbat ‘a 
municipal corporation is not liable for the torts 
of policemen or other officers engaged in the dis- 
charge of the duties imposed on them by law.”’ 
‘*‘A municipal corporation is not liable to an ac- 
tion for damages for the illegal arrest of a citi- 
zen by one of the police officers of the city.” 
Cook v. Mayor, etc., 54 Ga. 468; McElroy v. City 
of Albany, 65 Ga. 387. Nor for the consequent 
imprisonment of the person arrested. Harris v. 
City of Atlanta, 62 Ga. 290. In Attaway v. 
Mayor, etc.. 68 Ga. 740, the plaintiff alleged that 
the marshal and a policeman of the city, ‘*in exe- 
cuting the commands ofthe said mayor and 
alderman, did arrest and imprison him for the 
space of ten daysin the calaboose of the said 
city, without lawful warrant, and without the 
authority of law; that the said imprisonment 
was wanton. inhuman, and brutal, because of the 
size, ventiation, and filtby condition - of said 
calaboose;*’ and ‘‘that by reason of said unlawful 
imprisonment he became sick.’’ In the court 
below there was a demurrer to the declaration, 
which was sustained; and this court affirmed the 
judgment upon the ground ‘that the city is not 
liable for the illegal acts of police officers,’’ the 
court citing the three cases last above cited. 


3. The defendant corporation was not liable 
for the act of the mayor in requiring the plaintiff 
to give a larger bond than the law authorized. In 
fixing the amount of the bond, the mayor acted 
in a judicial capacity, and for an error commit- 
ted in the exercise of judicial authority a munici- 
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pal corporation is not liable. Pol. Code. § 748; 
Bartlett v. City of Columbus, supra. Judgment 
affirmed. All the justices concurring. 


Note.—Recent Decisions on the Liability of Munic- 
ipalities for Negligence in Exercising Governmental 
Powers.—There can be no doubt about the correct- 
ness of the decision in the principal case. The gen- 
eral rule is not disputed that in the*exercise of its 
purely governmental functions a municipal corpora: 
tion is not liable for misfeasance or neglect to any 
person who may be injured by such failure of duty. 
Hill v. Boston, 122 Mass. 344; Maximilian v. Mayor, 62 
N. Y. 160; Arkadelphia v. Windham, 49 Ark. 139; 
Galveston y. Posnainsky, 62 Tex. 118; Hannon v. St. 
Louis County, 62 Mo. 318; Detroit v. Putnam, 45 
Mich. 265; Winbigler v. Los Angeles, 45 Cal. 36. The 
great difficulty in this subject is to correctly distin- 
guish between functions which are purely govern- 
mental and those which are of a more private char- 
acter for the sole advantage of the city in its corpo- 
rate character. A curious distinction exists between 
municipal corporations proper, such as chartered 
cities and towns and quasi corporations, such as 
counties, townships, school districts, etc., the latter 
being considered as peculiarly governmental agencies 
of the State, and not liable for the negligence or tor- 
tious acts ofits officers. Kincaid v. Hardin Co., 53 
Iowa, 430; Governor v. Clark Co., 19 Ga. 97; Finch v. 
Board of Education, 30 Ohio St. 87; Symonds v. Clay 
Co., 71 Lil. 855; State v. Hudson Co., 30 N. J. L. 187; 
Abbett v. Johnson Co., 114 Ind. 61; Miller v. Iron Co., 
29 Mo. 122; Marion Co. v. Riggs, 24 Kan. 255; Mitchel 
v. Rockland, 52 Me. 118; Dasdall v. Olmstead, 30 
Miun. 96. The basis of this distinction is that incor- 
porated cities and towns exercise functions, the 
greater part of which are performed in their private 
or corporate character for purely local advantage, 
and for the benefit of a particular locality, while what 
are known as quasi-corporations discharge all duties 
imposed upon them as agencies of the State govern 
ment, and forthe benetit ofthe public at large. In 
the case of incorporated towns and cities, therefore, 
it becomes important to properly distinguish between 
acts essentially public or pertaining to the adminis- 
tration of the general laws of the State, and those 
which are for the pecuniary protit or special advan- 
tage of the city. This is indeed a most difficult ques- 
tion, and can best be nnswered by an examination of 
the authorities. Where a municipality acts in good 
faith, without malice, in the arrest of one charged 
with violating an ordinance, it is not liable in dam- 
ages, although the ordinance be invalid. Masters v. 
Village of Bowling Green, 101 Fed. Rep. 101. A 
muoicipal corporation is not liable in damages toa 
pedestrian injured by one riding a bicycle on. the 
sidewalk on account of its failure to pass an ordi 
pance prohibiting the riding of bicycles on its side- 
walks. Tarbutton v. Town of Tennville, 35 S. E. 
Rep. 282. While driving along the street of defend- 
ant city, plaintiff’s horse being frightened by the em- 
ployees of defendant of the tire department, ran off, 
injuring plaintiff who sued to recover for her in 
juries. Held, that therejcould be no recovery, as the 
employees were public officers engaged in a public 
duty at the time of the accident. Saunders v. City of 
Ft. Madison, 82 N. W. Rep. 428. The power residing 
in a municipality to provide for a supply of water is, 
in its nature, legislative and governmental, and, if 
not exercised, and in consequence loss results to 
property owners by fires occurring, the municipality 





is not liable in damages. Planters’ Oil Mill v. Mon- 
roe Waterworks Co., 27 South. Rep. 684. Nor is it 
liable when it undertakes to contract for water with 
a private company which fails to meet its obligations. 
Planters’ Oil Mill Co. v. Monroe Waterworks Co., 
supra. Where a street is graded without an ordi- 
nance the city is not liable for damages to.an abutting 
owner, but, if there is a valid ordinance, and the 
grading is done without taking measures to ascertain 
and pay the damages, the city will be liable. Rives 
v. City of Columbia, 80 Mo. App. 173. A city 
is not liable in damages for the existence among 
its inhabitants of a conspiracy to prevent, by 
means of threats and physical violence, the labor- 
ing, living and lodging of colored citizens within 
its limits, though in an action against the city 
for such cause, it is alleged, after averring the ex- 
istence of the conspiracy, that defendant town 
had full knowledge of the members, and the unlaw- 
ful objects and purposes thereof. Wallace v. Town 
of Norman, 60 Pac. Rep. 108. A city is not liable t 
one for injury to his reputation by reason of his ar- 
rest, conviction andgimprisonment, though it be 
void; as the city isin such matter acting in a govern- 
mental capacity, {and attempting to exercise police 
powers. McFadin v. City of Antonio, 54S. W. Rep. 
48. See also the following to same effect:. Easterly 
y. Town of Irwin, 68 N. W. Rep. 919; City v. Ker, 23 
South. Rep. 886; Fox v. City of Richmond, 40 S. W. 
Rep. 251; McGraw v. Marion, 98 Ky. 678; Givens v. 
City of Paris, 24 S. W. Rep. 974. The case of Mc 
Graw v. Town of Marion, 98 Ky. 673, deserves more 
than passing notice. In this case it was held that an 
ordinance imposing a license tax on transient per- 
sons other than citizens of the municipality for sell. 
ing goods is unconstitutional and void. Held further, 
that the enforcement of a void and unconstitutional 
ordinance or by-law by officers of a municipal corpo- 
ration will render the municipality liable to a person 
who is thereby injured. The court here took the 
position that in attempting to enact and enforce the 
ordinance in question the municipality was acting in 
a purely private capacity and for the private pecu- 
niary benefit of its own citizens. It would not be 
possible within the required limits of this annota- 
tion, to call attention the vast multitude of decisions 
holding municipalities liable for their torts when 
acting in a private capacity as in the care and im- 
provement of its streets, sewer and sidewalks or in 
the enactment and enforcement of ordinances of a 
purely local character and for purely local benefit, 
but the{cases {just cited ure intended to point out the 
exact boundaries of a municipality’s exemption from 
such actions where based on the plea thit the act 
complained of was committed by the municipality 
while in the exercise of its purely governmental 
powers. A. H. ROBBINS. 








JETSAM AND FLOTSAM. 
FRONT FOOT aS8ES8MENTS FOR WATER MAINS IN 
STREETS. 

The case of Parsons v. District of Columbia, 170 U. 
S. 45, 42 L. Ed. 942, in which the Supreme Court of 
the United States upheld front-foot assessments for 
water mains in streets, seems to be the cover under 
which those courts that wish to escape from the au- 
thority of Norwood v. Baker, 172 U. 8. 269, 48 L. Ed. 
448, attempts to seek refuge. But it will hardly 
shelter them. A distinction is suggested by an article 
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in the Central Law Journal, vol. 51, page 43, which © 


points out: that the fourteenth amenemert, under 
which the assessment in the Norwood case was con- 
demned, does not apply to legislation for the District 
of Columbia, but only to State laws. This argument, 
however, seems to fail because the Norwood case ex- 
pressly holds that assessments in excess of benefits 
constitute a taking of private property for public use 
without just compensation, and such taking is pro- 
hibited by the fifth amendment, which does apply to 
acts of congress. But there are sufficient reasons 
why the Parsons case cannot be deemed to conflict 
with the Norwood case. No question was made in 
the Parsons case as tothe unconstitutionality of an 
assessment by reason of its exceeding the benefits re- 
ceived, and there wasin fact nothing toshow that 
there was any such excess of assessments over bene- 
fits; but the very gist of the Norwood case was the 
unconstitutionality of assessments which exceeded 
benefits. And in that case the court, distinguishing 
the Parsons case, expressly says: ‘If the cost of lay- 
ing the water mainsin question in that case had ex- 
ceeded the value of the property specially assessed, 
or had been in exeess of any benefits received by that 
property, a different question would have been pre- 
sented.”? The fact that there was a front-foot assess- 
ment in the Parsons case seems to have caused some 
confusion of thought. There ought tobe nodifficulty 
in understanding tbat a mere distribution of the 
amount to be charged upon abutting owners by a 
front foot apportionment does not necessarily oper- 
ate unfairly as between them, or impose upon any of 
them a burden greater than the benefit received, and 
- it ought to be equally clear that there may be cases 
in which this apportionment will not be fair as be- 
tween the respective lot owners, and that, whether 
this isso or not, the total cost of the work may be 
greater than the benefits which the abutting owners 
receive. To make a conclusive assumption tbat such 
owners must necessarily be benefited to an amount 
equal to the total cost of the work, however great 
that may be, is purely arbitrary, and not an act of 
reason.— Case and Comment. 








CORRESPONDENCE. 


A PHASE OF THE BANKRUPTCY ACT. 


To the Editor of the Central Law Journal: 

The national bankruptcy law now in force has, 
without doubt, given just relief to many insolvent 
debtors, who would always bave been burdened, and 
who would be unable to get upon their feet again, 
were it not for this law; but there are certain sections 
which sadly need amendment in order to promote 
the ends of justice. As the law stands to-day, any 
person owing debts in any sum, no matter how in- 
significant, may be adjudged a voluntary bankrupt, 
and the manner in which referees in bankruptcy 
recommend discharges, and which are generally 
concurred in bythe federal jndges, convince the 
lawyers and the creditors of tbe bankrupt that this 
portion of the law was made for dishonest debtors 
and scoundrels, and if not so intended it often 
operates that way. 

Section 4a of the act, which allows “any person 
who owes debts shall be entitled to the benefits of 
this act as a voluntary bankrupt,” should be amended, 
allowing no person to become a voluntary bankrupt 
who owes debts less than one thousand dollars. As 


‘ 





the law is to-day, wesee in the bankrupt court men 
fairly well to do—men earning good salaries—often 
times men holding public office, and single young 
men who have contracted debts for a few hundred 
dollars, very often not in excess of five or six 
bundred dollars, do what seems a cowardly act by 
taking advantage, »s they consider it, of bankruptcy, 
thereby fancying they are squaring themselves with 
the world. And the loose and indifferent (to use no 
harsher term) interpretation applied to the law by 
the federal judges, quitclaimsto many delinquents 
and dead beats from the legal claims of their 
creditors. 


Referees in bankruptcy have been appointed in 
many districts who are utterly incompetent, having 
little or no knowledge of law; and some of them for 
the encourageurent of business make known the 
fact that whoever goes into bankruptcy and comes 
before them get a discharge from their debts. And 
this practice is nota little encouraged by the federal 
judges who are suppo-ed to review the proceedings 
when called upon to do so, but who almost invariably 
say “discharged” to the bankrupt. it apparently 
being of little consequence to the judge what facts 
you have proven, and no matter if the alleged bank- 
rupt has been guilty of one orall of the offenses 
specified in section 29 of the act—although guilty of 
one prevents his discharge by the Jaw. An appeal in 
vases of this kind is almost wholly impracticable, 
owing to the large expense; and the appellate courts, 
judging from the decisions in bankruptcy during the 
Jast two years, either wink atthe judgment of the 
bankrupt court or classify different degrees of fraud 
in the concealment of assets, or say that filing a false 
schedule of debts might not amount to perjury, al- 
though sworn to by the bankrupt; in fact, say any- 
thing to dodge a well proven fact; anything to give 
the bankrupt a di-charge from his debts is the appar- 
ent object of the bankrupt court as the judges look 
at it. 

I do not mean to say that all federal judges and 
referees bave conducted themselves as thus de- 
scribed, but I have read all,bankruptcy decisions up 
to date and believe I can fairly criticise. ; 


A few days since an alleged bankrupt made an 
application for a discharge from his debts, being 
adjudged a voluntary bankrupt June 2, 1899. His 
liabilities were but $650 all told, assets nothing (as 
sworn to), except certain exempt property and a 
false claim that he owed a man who proved a 
Confederate $175, and be secured this claim to said 
Confederate in the sum of $150 by an alleged 
assignment of his wages. This bankrupt owed one 
creditor $500 (of the total assets of $550), said creditor 
having obtained a verdict against him in 1894 in a tort 
action. The bankrupt had been going under an 
assumed name, was earning a large salary as a 
railroademployee. Thisonly creditor (substantially) 
brought an action for garnishment against him, 


-attaching at different times about $200. After the 


service of summons in garnishment, he executes a 
fraudulent assignment (ante-dated) of his for 
the amounts held by garnishment, and for several 
months thereafter. ‘he validity of the assignment 
was put in issue in the State court and a decision 
made by said court that the assignment was 
fraudulent. In addition to this fraudulent proceed- 
ing the bankrupt comes forward with an affidavit of 
exemption by himself that he demands the sum of 
$25 of said money exempt by the exemption laws of 
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tbe State—after he bad sold, assigned and set overall 
of the same by the assignment which was litigated. 
When the bankrupt had allowed one year to pass, 
from the time he filed his petition, and within which 
time he should have applied for a discharge from bis 
debts, he becomes again garnished. He then goes to 
the United States district judge with an ex parte 
affidavit only, and gets six months’ extension to ap- 
ply for his discharge, quite contrary to section 14a of 
the act as interpreted by Judge De Haven, in Re 
Eolf, 100 Fed. Rep. 430, Although the creditor had a 
vested right by attachment which was a lien upon the 
bankrupt’s. wages the court set it aside, because the 
debtor was once a bankrupt no matter how long he had 
slept on his rights. Finally, when the bankrupt gave 
notice of his application for a discharge, the objecting 
creditor appeared by counsel and requested ten days’ 
time to file hig written objections to the discharge of 
the bankrupt, under General Orders in Bankruptcy, 
rule 32, but the judge ruled conditionally. to-wit, 
that the objecting creditor should pay $10 to the 
referee to whom he sent the case for reference, 
although the $10 paid by the bankrupt to the same 
referee on filing his petition is the full compensa- 
tion for the referee as provided by section 40a of 
the act, and clearly applied and interpreted by 
Judge Thompson. Jn re Troth, 104 Fed. Rep. 291. 
Although the law is both simple and clear the judge 
ignored it, shaking his head when his attention was 
called to it. Had this judge said he ‘twas a law unto 
himself,” he could not have been more frank in his 
meaning. Application was also made to the referee 
in bankruptcy to summon the bankrupt before for 
examination by the objecting creditor, but the 
referee refused, saying that the ‘bankrupt might pe 
called upon to incriminate himself” An amusing 
reason, to say,the least, when no question has been 
propounded for him to answer. Lastly, when the 
bankrupt asked for his discharge, although the ob- 
jecting creditor was present hy attorney with all 
necessary evidence, which had been taken before the 
referee, and with ample and specific objections to 
the discharge, the judge refused to consider a word 
against the bankrupt—said the objections were over- 
ruled and the bankrupt discharged, withdrawing the 
order of discharge, however, at the request of the 
clerk of courts, who told him the case was not at the 
time in proper shape for tbe bankrupt’s discharge. 
So the case was continued one week, the judge seem- 
ing to regret that he had to wait a week to grant the 
discharge. 

I may be pardoned for writing at such length, but 
it seemed necessary to a proper understanding of the 
facts. I bave been in law practice for twenty years 
and have seen so much that issimilar to the above, 
have seen laws ignored and,justice miscarried, until I 
felt compelled to state the above facts, and could give 
many instances as absurd, as could many other at- 
torneys. I should like to see the bankrupt law 
amended, as above stated, for one reform, and should 
also like to see the same sense of justice shown and 
used by our federal judges, as is practiced by our 
State judges at nisi prius and in our supreme courts. 
When some of the aristocracy or the king’s dress 
court is removed from the federal courts, and the 
judges thereof give a moment’s serious thought to 
the oath taken when going upon the bench, we will 
then think we are living in a civilized age, and not 
returning to the days of Jeffries and barbarism. 


8. P. CrosBy. 
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1. ACTION FOR IrJuURIKS—Notice— Necessity.—Rev. 
St. 1898, § 4222, proviaes that no action to recover dam- 
ages for an injury tothe person sball be maintained 
unless within one year after the accident notice in 
writing “shall be served,” stating the time and place 
ofthe injury. Held that, where an action for injuries 
was commenced within one year from the accident, 
no notice was required, since the statute was one of 
limitation, and the notice was not a condition prece- 
dent to a right of action.—MaLLoy v. CuH1icaco & N. 
W. Ry. Co., Wig., 85 N. W. Rep. 180. 

2. ADMINISTRATOR- Sale of Realty.—Where an ap. 
peal was taken from an order anpulling an adminis- 
trator’s sale of realty before the same had been en- 
tered of record, the appellate court acquired no juris- 
diction, and hence an order entered by the superior 
court at the direction of the supreme court confirm. 
ing such sale was void, since the first order of the su- 
perior court still stood, and the court acquired ng 
jurisdiction to enter the second.—IN RE DEVINCEDZ1’8 
EstTaTs, Cal., 63 Pac. Kep. 723. 

8. ALTERATION OF INSTRUMENTS—Erasure of Signa- 
ture.—Several stockholders of an embarrassed corpo- 
ration were liable in large amounts on its notes as 
guarantors, and in order to provide for the debts, so 
that their enforcement would not ruih the individuals 
as well as the corporation, it was arranged that cer- 
tain of the guarantors should assume certain debts, 
and be released from liability as to the others, but us 
among theméelves, the ultimate HNability for the 
whole was to be borne equally. Held that, as toa 
negotiable note liable to fall into the hands of an in- 
nocent purehaser, there was an implied aesent by the 
other guarantors that the name of a released guaran- 
tor might be erased from the note.—Kans v. HERMAN, 
Wis., 85 N. W. Rep. 140. 

4. ASSIGNMENTS BY OPERATION OF Law—Priority of 
Attaching Creditor.—Where a mortgage which was 
executed and delivered before attachments were sued 
out against the mortgagor was subsequently declared 
to operate as an assignment for the beneft of credit- 
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ors, the attaching creditors were not entitled to 
priority over other creditors.—THROCMORTON V. MON- 
ROB, Ky., 608. W. Rep. 721. 

5, ASSIGNMENTS FOR OR&EDITORS—Reversion to As- 
signor after Payment of Debts.—After the execu- 
tion of the trust the surplus of an estate assigned for 
the benefit of creditors reverts to the assignor, and 
therefore, after the lapse of 80 yeurs from the timea 
sult for the settlement of an assigned estate was 
stricken from the docket, the heirs of the assignor, 
as against a stranger in possession, were entitled to 
land forming part oftbe assigned estate, which had 
never been disposed of by the assignee; the presump- 
tien being that both the assignor and assignee have 
been discharged from liability to creditors by the 
lapse of time.—FaRgNsworRTH V. Doom, Ky., 608. W. 
Rep. 712. 

6. BILLS AND NOTEs—Bill of Exchange—Notice of 
Dishonor.—When the party giving notice of the dis- 
honor of an inland bill of exchange is ignorant of the 
place of residence or place of business of the party to 
be notified, he must exercise due diligence in Inquir- 
ing forthe same. Such diligence must be ordinary 
and reasonable, such as men of business usually ex- 
ercise when their interest depends upon correct infor- 
mation.—IN Rw BILLINGS’ KEsTaT#, Minn., 8 N. W. 
Rep. 624. 

7. BULLS AND NoTEs—Delivery of Note to Bank Of- 
ficer—Indorser.—Accommodation indorsers of a note 
made payable to themseives cannot escape liability 
to plaintiff bank on the ground that the note was de 
livered by them to the vice-president and general 
manager of the bank upon the faith of his agreement 
that the note was not to be accepted or discounted by 
him for the bank until it had veen indorsed by an- 
other person, as the bank is to be regarded as the 
payee, and a note cannot be delivered to the payee 
as an escrow; but defendant may, by counterclaim, 
recover damages for breach of the agreemcnt.—DILs 
Vv. BaNK OF PIKBVILLK, Ky., 60S. W. Rep. 715. 


8. BILLS AND NoTEsS — Indorsement — Holder for 
Value.—Where a negotiable promissory note is in- 
dorsed and transferred, before due, as coliateral se- 
curity, for a loan of money then made, the pledgee 
without notice is a holder for value.—Ov*NKUTICUT 
Taust & Sarg Deposit Co. Vv. FLETCHER, Neb., 55 N. 
W. Rep. 57. 

9. BILLS AND NoTEs—Mortgages—Evidence of Debt. 
—Where notes were surrendered to the maker, after 
their maturity, on his executing a mortgage to secure 
the debt, and there was no agreement that the mort- 
gage was giveu io satisfaction of the debt, or that the 
surrender discharged it, the mortgage is an evidence 
of the extension of the time of payment changing the 
evidence of the original debt toa sealed instrument; 
and hence in an action to foreclose the mortgsge the 
statute of limitations In regard to sealed instruments 
will apply, and not that in regard to accounts.—HaNCB 
v. Hoviman, Ark., 608. W. Rep. 7380. 


10. BILLS AND NOTES — Ownership—Transfer after 
Maturity.—Where the payee of certuin notes asserted 
ownership and exercised control over them, and the 
president of the payee corporation came to the maker 
and conferred as to a settlement on the notes long af. 
ter their maturity, andthe maker was not informed 
ofacertain bank’s claim to the notes till suit was 
brought on them by the bank, there was sufficient ev- 
idence to support the trial court’s finding that the 
bank did not become holder of the notes before ma- 
turity.—RICKER NaT. Bank v. Brown, Tex., 608. W. 
Rep. 810. 

1l. BILLS OF ExcHanGes —Contracts—Consideration.— 
A bank received a draft against cotton in the bands of 
the drawer’s consignee, and a letter of the drawer di- 
recting the consignee to turn over the bill of lading 
to the bank, and, on presentation of the letter, the 
consignee without knowledge of the draft, promised 
to turn over the bill next week, whereon the bank 





. paid the draft. 









Held, that the promise to deliver the 
bill was a nudum pactum and void.—HOLLINS v. HUB- 
BARD, N. Y.,69 N. E. Rep. 317. 

12. BUILDING AND LOAN AS8SOCIATIONS—Insolvency. 
—A borrowing member of a building and loan associa- 
tion is not entitled, where his loan has matured by 
the insolvency of the association, and he is sued by 
the assignee, to credit by dues paid upon bis stock.— 
GLOBE BUILDING & LOAN CO.’8 ASSIGNEE V. STEPHENS, 
Ky., 608. W. Rep. 723. 

13. CHATTEL MORTGAGES—Covenant egainst Selling. 
—A mortgage of chattels, a part only of which was 
merchandise, covenanted that until the mortgage 


was fully paid the mortgagor would not sell 
‘‘any part” of the property without the writ- 
ten consent of the mortgagee, and it was 


agreed that until default in the keeping of some one 
of the ‘‘covenants” of the mortgage the mortgagor 
might ‘‘retain and use” the mortgaged property. 
Held, that the consent to “use” the property wus not 
the written consent to sell referred to in the covenant 
against selling.—EsTEs Vv. First NaT. BANK OF DEN- 
VEu, Colo., 48 Pac. Kep. 788. 


14. CONSTIUTIONAL Law — Local or ¢ eneral Act— 
Statutes.--A law is ‘‘geueral” in the broad sense of 
the term if it extends to the whole State or the whole 
ot a legislative class of localities legitimately created 
for the purposes of general legislation. A law is ‘‘gen- 
eral” in the restricted sense of the term, as it is used 
in section 21, art. 7, of,the constitution, not only when 
it is general in the broad sense thereof, but also when 
it is of that Character in the sense of being public. 
But, if itapplies only to a single subdivision of the 
State, a8 a county, town, city or village, or a collection 
uf such localities not constituting a legitimate class 
thereof tor the purposes of legislation, it is localin 
character. Where a law is public and genera! in the 
sense indicated the two terms are synuonymous.— MIL- 
WAUKEK COUNTY V. ISENRING, Wis., 85 N. W. Rep. 181. 


15. CONTRAOT — Mechanics’ Liens— Extra Work.— 
Where a subcontractor’s contract for plumbing und 
gas fitting did pot include a soft-water tank of sheet- 
lead fittings, and the owner, being so informed, told 
plaintiff, the subcontractor’s successor, to put them 
in, and advised with reference to the work, the owner 
is liable for the. extra work, since the provisions of 
the original contract as to extra work did not prevent 
plaintiff making a new contract for work outside of 
the original contract, which the owner waived by his 
personal request for and supervision of the extra 
work.—WaMBOLD V. GEHBING, Wis., 85 N. W. Rep. 
117 

16. CONTRACTS—Novation.—Defendants gave notes 
to a bank, secured by chattel mortgages on certain 
wine and their manufacturing plant. Afterwards a 
part of the wine was sold, with the consent of the 
bank, on the agreement that dll payments thereon 
should be made to the bank and credited on the mort- 
gagor’s account. The notes and mortgages were as- 
signed by the bank. Held, on foreclosure of the 
mortgages, that the contract of sale was not a nova: 
tion, under Civ. Code, § 1531, providing that novation 
only takes place by substitution of a new obligation 
between the same parties with intent to extinguish 
the old obligation, or by substitution of anew debtor 


+ in place of the old 9ne, with intent to release the lat- 


ter, since the purchaser was not substituted as a 
debtor with intent to release defendants.—CarPY V. 
DOWDELL, Cal., 68 Pac. Rep. 778. 

17; ConTRacTs—Rescission—Street Paving.—Where 
plaintiffs, desiring to obtain a contract for street pav- 
ing, prepared a contract which was presented to de- 
fendant, a property owner, and, after negotiations 
between plaintiff, defendant, and her agent, she di- 
rected the agent to sign the contract, which he did, 
but at that time only one other property owner had 
signed the same, and, it being a private contract, it 
was necessary that the owners ,of a majority of the 
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frontage should sign the same in order to obtain a 
permit for doing the work, the contract was inchoate 
at the time of signing, and only became binding after 
the signatures of other property owners had becn 
procured.—FLINN v. Mowry, Cal., 63 Pac. Rep. 724. 

18. CONTRACT OF CORPORATION— Officers.—If a per- 
son acting in good faith, contract with a corporation 
upon the strength ofthe apparent authority of those 
acting in its behalf, andthe corporation receive the 
benefit of the contract, it is bound, regardless of 
whether its agents had actual authority in the prem- 
ises or the contract was within the scope of its corpo- 
rate powers.—BULLBN V. MILWAUKEE TRADING CO., 
Wis., 85 N. W. Rep. 1165. 

19. CORPORATION — Dissolution — Receiver.—After a 
corporation becomes defunct by operation of law, 
anda receiver is appointed to wind up its affairs, no 
valid judgment can be rendered against it; and an 
agreement by its counsel, subsequent to that time, 
consenting to a judgment egainst it ina pending ac- 
tion, is absolutely void.—INSURANCE COMRS. V. UNITED 
Fire Ins. Co., R. I., 48 Atl. Rep. 202. 

20. CORPORATION — Sale of Assets — Replevin.—A 
strictly private corporation, owing no peculiar duties 
to the public, has the same dominion over and power 
to dispose of its property that an individual has; and, 
when the exigencies of its business render it neces- 
sary, it may, if done in good faith and with the assent 
of its stockholders, discontinue business and dispose 
of its entire assets and property, with a view of pay- 
ing its debts and closing up the effairs of the corpora- 
tion.—MORISETTE V. HOWARD, Kan., 63 Pac. Rep. 756. 

21. CORPORATIONS—Stockholders’ Statutory Liabil- 
ity.—A corporation was organized forthe purpose of 
buying and platting a tractofland. Ata meeting of 
the stockholders, of whom there were two others 
than the signers of the articles, called by the signers, 
directors were elected, who ata subsequent meeting 
elected M president. There was no proof that the 
signers had ever accepted their subscriptions to the 
stock. Held, !n an action by a third purty against the 
stockholders to recover for services rendered to the 
corporation under a contract made with M, that the 
stockholders who had elected him president, or who 
had acted with him since such election, were estopped 
from denying his title to office.—HgINze v. SOUTH 
GREEN Bay LanD & DOCK CoO., Wis., 865 N. W. Rep. 145. 

22. COMMUNITY PROPERTY — Husband and Wife.— 
Where a_ wife died leaving money in a bank, 
which was deposited after her marriage, and the ad- 
ministrator of hér estate, who has taken possession 
of the money, is sued by ber surviving husband to re- 
cover the money as community property, the pre- 
sumption is that the money was community property, 
and the burden is on defendant to show the contrary; 
hence, there being no question as to the identity of 
the fund, plaintiff is not required to identify any 
specific part of it as community funds.—FENNELL V. 
DRIKKHODSE, Cal., 63 Pac. Rep. 734. 

28. COVENANT AGAINST INCUMBRANCES—Damages.— 
Comp. Laws, § 4584, declaring the detriment for breach 
of covenant of seisin, of right to convey, of warranty, 
or of quiet enjoyment,ina grant of real estate, to be 
the price paid, has no application to a covenant 
against incumbrances.—LOISEAU V. THRELSTAD, 8. 
Dak., 85 N. W. Rep. 169. 

24. CRIMINAL EVIDENCE — Homicide.—Testimony re- 
lating to a collateral fact was offered for the purpose 
of strengthening and corroboratixg the theory of the 
defense, and excluded. The relation of such fact to 
the main facts in the case appearing to be conjectural 
and uncertain, and affording no reasonable presump- 
tion as to the main issues, held, that the exclusion of 
such proposed testimony is not prejudicial error.— 
SMITH V. STATE, Neb., 85 N. W. Rep. 49. 

25. CRIMINAL Law—Gaming House—Private Resi- 
dence—Evidence.—An instruction, in a prosecution 

or gaming, defining a “gaming house” “asa house 





where gaming is practiced ; a gambling house; a house 
or room whose use is intended to facilitate gaming 
purposes, and where sporting characters -are invited 
to congregate for illegal amusement and gaming, or 
totake money or other thing of value upon trials of 
chance, or skill, or indurance,’”’—was correct.—MOR- 
GAN V. STATE, Tex., 608. W. Rep. 763. 


26. CRIMINAL Law—Homicide—Corpus Delicti.—Un- 
der Pen. Code, art. 654, prohibiting a conviction for 
homicide unless the body of deceased ora portion 
thereof is found and sufficiently identified to estab- 
lish the death of the person charged to have been 
killed, it is error to refuse to instruct that evidence 
that a person charged to have been murdered is dead, 
but which has no relevant bearing towards the iden. 
tification of his alleged remains, cannot be considered 
for the purposes of theiridentification.—Gay V. STaTE, 
Tex., 608. W. Rep. 771. 


27. CRIMINAL Law—Howmicide—Defenee of Domicile. 
—A man may defend his domicile, even to the extent 
of taking life, if itbe actually or apparently necessary 
to do so in order to prevent the commission of a 
felony therein. Whether this isthe precise limit of 
the domiciliary right is not determined.—THOMPSON 
Vv. 8TaTE, Neb., 86 N. W. Rep. 62. , 


28. CRIMINAL Law—Murdader — Information.—Murder 
may be committed by several means, and, where both 
shooting witlta pistol and with ashotgun may have 
contributed to produce the death of the deceased, 
both means may properly be alleged in a single count 
ofthe information, and proof that death was caused 
by either of the means will sustain the charge.—STaTE 
v. KigBY, Kan., 63 Pac. Rep. 752. 


29. ORIMINAL LAW— Right to Counsel—Time for 
Preparation.—To make this right effective, counsel 
appointed to defend the accused should be accorded a 
reasonable time to prepare for the defense.—STATE Vv. 
COLLINS, La., 29 South. Rep. 180. 


30. CRIMINAL PRACTICE — Forgery—Indictment.—An 
information alleging that the defendant, with intent 
to defraud, forged a bond purporting to be the act of 
another, whose name was signed thereto, is sufficient 
to show that the forger intended to defraud the per- 
son whose name was feloniously signed tothe bond. 
A writing clearly proved to be genuine, and about 
which there is no dispute in the evidence, may be 
used asa basis for comparison of handwritings, and 
to show that a certain other writing with which it is 
compared is not genuine.—STATE V. STEGMAN, Kan., 
63 Pac. Rep. 746. 


31. DEATH BY WRONGFUL ACT — Damages—Evidence 
—In an action by a widow and children for damages 
for alleged negligence causing the husband’s death, 
it was not error to admit evidence of the habits of de- 
ceased, tending to show that he was a worthless per- 
son, whose services were of little or no value to his 
family; such evidence being relevant on the question 
of pecuniary loss.—STANDLEE V. ST. Louis & 8. W. Rr. 
Co. oF Texas, Tex., 608. W.'Rep. 781. 


32. DpEDs—Boundaries—Construction.—Where in a 
deed of land there are no express averments or cov 
enants as to quantity, a statement as to the number of 
acres conveyed will yield to the actual area, as ascer- 
tained by reference to the plat, field notes, monu- 
ments, or other certain descriptions of the premises 
conveyed.—DasHIEL V. HarsHMAN, Iowa, 8 N. W. 
Rep. 6&5. 


38. DsEDs—Contracts to Support.—Where a grantee, 
in consideration of the coveyance, contracts with a 
grantor that during her natura! life, in addition to the 
rentals and profits of the granted premises, he will 
support, clothe, and care for her in a manner becow- 
ing her station, such contract does not give the 
grantor any estate in, or right tothe possession of, 
the premises.—CaBR V. MaLTBY, N. Y.,59 N. BK. Rep. 
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34. DeEDS—Necessity of Acknowledgment.—A deed 
duly signed and delivered by the grantor, and ac- 
cepted by the grantee, passes the title as between the 
parties, though not acknowledged.—SHOPTAW V. DIDG- 
war's ApMR., Ky., 608. W. Rep. 723. 


85. DESCENT AND DISTRIBUTION — Rights of Inher- 
itance.—By Civ. Code, § 1394, “kindred of the half 
blood inherit equally with those of the whole biood in 
the same degree, unless the inheritance comes to the 
intestate by descent, devise, or gift of some one of his 
ancestors, in which case s]l those who are not of the 
blood ofsuch ancestor must be excluded from such 
inheritance.” Held, tbat in the excepted case there- 
under the kindred ofthe half blood were not abso- 
lutely excluded from inheriting, but merely post- 
poned to those of the whole blood, and that the pro- 
vision had no application between kindred tn differ- 
ent degrees.—IN RE SMITH’S EsTaTE, Cal., 63 Pae. Rep. 
730. 


36. DIvoRCcE — Power to Set Aside Judgment During 
Term.—A judgment for divorce cannot be set aside, 
even during the term at which it was rendered, ex- 
cept upon petition of the parties, as provided by Civ. 
Code Prac. § 426.—MCCRACKEN V. MCCRACKEN, Ky., 60 
8. W. Rep. 720. 


387. EMINENT DOMaInN—Electric Conduits in Streets— 
Compensation.—The construction of a subsurface 
trench In a sidewalk three feet wide and five feet deep, 
and three feet from an abutter’s lot line, fora con- 
duit for telephone wires to be used by the city public 
in Intercommunication by electricity, is not a new 
servitude, within the contemplated uses of the street, 
entitling the abutter to compensation.—COBURN v. 
NEW TELEPHONE Co., Ind., 59 N. E. Rep. 324. 


88. EXECUTION — Exemption — Life Insurance— 
Amount Due on Policy.—Insurance Law, § 238, pro- 
vides that ail money to be paid ona policy by a mu- 
tual benefit insurance society shal] be exempt from 
execution, and not liableto seizureto pay any debt 
or liability of a member, or beneficiary or beneficia- 
riesof amember. Held, that neitherthe money re- 
ceived by a beneficiary on a policy, nor the securities 
in which it had been invested, were «xempt from ex- 
ecution afterthe amount had been paid overto the 
beneficiary.—BULL V. Cask, N. Y.,55 N. E. Rep. 30. 


389. EXPERT TESTIMONY— Civil |Engineers.—A civil 
engineer may give his opinion, in answer to a hypo- 
thetieal question based on the evidence as to the man- 
ner of performing the work, that the method em- 
ployed was not a proper one.—FINN v. CassipDy,N. Y., 
59 N. E. Rep. 811. 


40. FRAUDS, STATUTE OF-—Land— Payment in Serv- 
ces.—Where defendant orally agreed to pay plaintiff a 
certain sum for services theretofore reodered and 
thereafter to be rendered in superintending the re- 
pair ofcertain property, procuring tenants, collect- 
ing rents, and assisting to find a purchaser therefor, 
such sum to be paid in cash if the consideration for 
the property exceeding the mortgage should be paid 
in cash, and, if paid in land, plaintiffto have such in- 
terest therein asthesum he wasto have bore to its 
value, such oral contract was void under the statute 
of frauds as a parol contract for the sale of lands or an 
interest in lands, though it was also one forthe rendi- 
tion of services.—RUSSELL V. Briggs, N. Y., 69N. E. 
Rep. 303. 


41. FRAUDULENT CONVEYANCE — Knowledge of Gran- 
tee.—A creditor may lawfully accept security from an 
insolvent debtor, but it is not permissible to do so for 
the purpose and with the intention of defrauding 
other creditors.—ELLIs Vv. MUSSELMAN, Neb., 85 N. W. 
Rep. 75. 


42. HigHway—Adverse Possession — Obstraction.— 
Where a public road bas been established by proceed- 
ings under the statute, and opened and traveled by 
*he public for more than 10 years, the public thereby 








acquires an easement therein; and the court will not 
examine the original proceedings forthe laying out 
of the road, and determine whether or not they were 
valid.—LyYDICK V. STATE, Neb., 85 N. W. Rep. 70. 

43. HU sBaND AND WIFE — Desertion of Husband— 
Necessaries.—A wife who willfully deserts her hus- 
band without bis fault,and against his will, forfeits 
all rightto have her supportfrom him, and carries 
with her no authority to pledge his credit, even for 
articles which might be held necessaries ifshe had 
left for his fault.— PEAKS v. MAYHEW, Me., 48 Atl. Rep. 
172. 

44. HUSBAND AND WIFE — Separation — Household 
Goods.—A wife, on leaving her home for alleged mis- 
conduct on the part of her husband, cannot teke from 
the homestead housebold goods without his consent. 
The court of chancery alone has jurisdiction to deter- 
mine, in adivorce case, how much ofthe husband’s 
property should be decreed to the wife.— JOHNSON Vv. 
JOHNSON, Micb., 85 N. W. Rep. 94. 

45. INsoRaNCE — Conditions of Policy.—A condition 
in a contract of insurance forbidding a ‘‘change of the 
title, interest, or possession of the assured” is violated 
by a conveyance of the insured property, even though 
there be no consideration for the transfer.- HOME 
FirE Ins. Co. OF OM4HA Vv. COLLINS, Neb., 85N. W. 
Rep. 54. 

46. INSURANCB—Indorsement of Incumbrances on 
Policy.—Where an agent, applying for insurance, 
stated that he did not know whether tbhe.property was 
incumbered or not, and the insurer egreed to inquire 
regarding it of the owner, but issued the policy witb- 
out making the inquiry, failure to indorse a note of 
an incumbrance on the policy did not invalidate it, 
though the property was in fact mortgaged.—SKINNER 
v. NORMAN, N. Y.,59N. E. Rep. 309. 

47. INTOXICATING LIQUORS — Illegal Sale — Constita- 
tional Law.—It is competent for the legislature to 
provide, in an act regulating the license and sale of 
intoxicating liquors, that the possession of such 
liquors by one not having a license or other permit 
for the sale thereof shali be presumptive evidence of 
the violation of the act, unless, after examination, 
the person charged shall satisfactorily account for 
and explain the possession thereof.—PAaRSONS V. 
STATE, Neb., 85 N. W. Rep. 65. 

48. INTOXICATING LIQUORS — License.—The payment 
of a license tax imposed by a city ordinance for carry- 
ing on the business of retail liquor dealer does not ex- 
empt the licensee from paying atax imposed by a 
county ordinance for carrying on the same business. 
—LoOs ANG@&LES UO. V. EIKEr BERRY, Cal., 63 Pac. Rep. 
766. 

49. JUDGMENTS — Priorities — Mortgages.—Where a 
senior judgment creditor issues execution, but directs 
the sheriff to return it without levy, in order to found 
supplemental proceedings on itto reach assets not 
leviable, his judgment becomes junior not only to 
subsequent judgments under which executions are 
levied, but also toan intervening mortgage.—ANDRUS 
v. Borks, N. J.,48 Atl. Rep. 228. 

50. Lire INsURANCE—Lapsed Policy—Reinstatement. 
—Where a member of afraternal insurance society 
was suspended for non-payment of assessments, a 
tender ofthe amount required for reinstatement, to- 
getner with a physician's certificate that the member 
wasin good health, would not entitle the member to 
reinstatement if unaccepted by the society, and not 
shown to bein full compliance with its by-laws and 
regulations respecting reinstatement.—BsuN v. Su- 
PREME COUNCIL AMERICAN LEGION OF HONOR, Colo., 
68 Pac. Rep. 796. 

61. LiveRY KEEPER’s LIEN — Assignment.—Burns’ 
Rev. St. 1894, § 7264 (Horner’s Rev. St. 1897, § 5292), pro- 
vides that keepers of livery stables shal! havea lien 
on the animals fed, for the feed and care bestowed on 
them. Held, that where a livery stable keeper made a 
written assignment of his claim for keeping plaintiff’s 
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horse, and the assignee took possession of the anl- 


58. M GEs—A A: subsequent: pur: 








mal, the latter cannot set up the lien asa def ‘to 
an action of replevin by the owner, sineé the lion was 
a personal privilege, and dependent on possession for 
its existence, and was not assignable.—GLascocg Vv. 
Lemp, Ind., 59 N. B. Rep: 342. 

52. MALICIOUS PaosecuTion—Pleading:—Where the 
officers of an exchange obtained the’ arrest of plaint- 
iff, who was trading inthe corridor of its building, on 
the charge of vagrancy, and on the following day the 
city attorney filed an information charging plaintiff 
with distarbing'the peace in such transactions, and 
the information recited thatit was on the information 
ofa certain officer of the exchangé, but there was no 
evidence, in an action of: malicious prosecution 
against the corporation and its officers, based on such 
second prosecution, that they instigated such second 
proceeding, they were not liable‘therefor.—BaBCOoOcK 
v. MBROHANTS’ EXCHANGB, Mo., 608. W. Rep. 782. 

53. MaLiorous’ PROsSECUTION—Termination of Prose- 
cution.—Accused, being brought into court, asked for 
a postponement, but the prosecuting witness refused 
to consent to any delay, whereupon an agreement 
was made postponing a settlement between accused 
and the prosecuting witness until theformer could 
produce his accounts, andthe prosecution was aban- 
doned, each paying one-halfthe costs. Held that, the 
prosecution being terminated by the consent and 
procurement of accused, action for malicious prose- 
cution would not lie. —CRaiG v. GINN, Del., 48 Atl. 


Rep. 192. 

54. MARRIED Woman—Wife’s Separate Property— 
Vested Right.—The vested right of a wife in separate 
property acquired under the laws of another State, in 
which she and her husband resided, is entitled to the 
same protection of the laws of Missourton their be- 
coming residents thereof as any other vested right of 
property, though the same right could not have been 
acquired in Missouri.—RiCE V. SHIPLEY, Mo., 608, W. 
Rep. 740. 

55. MASTER AND SBRVANT — Assault by Servant,— 
Where, in action against a: master for an assault com- 
mitted by his servant, there was no instruction re- 
quested by the defendants as to the sufficiency of the 
evidence to show that the servant was in the dis- 
charge of the duties for which he was employed when 
he made the alleged assault, and no exception was 
taken on that ground to the prayer of the plaintiff, it. 
will be presumed, on appeal from a judgment in favor 
of plaintiff, that there was evidence authorizing the 
submission of the question to the jury.—BOYER Vv. 
CoxEN, Md., 48 Atl. Rep. 161. 

56. MaSTBR AND SERVaNT—Oontract of Employment. 
— Where an employee breaks his contract, he may re- 
cover of his employer for what he has done, measured 
by the contract price, subject to such damages as the 
employer may sustain by breach of the contract; and 
therefore where defendant admitted that plaintiff had 
performed the services alleged, and was-entitied to 
the compensation claimed, and his only defense was 
that he had been damaged by plaintiff’s quitting the 
work in violation of his contract, the burden of proof 
was upon defendant.—ASHEB V. TOMLINSON, Ky., 608. 
W. Rep. 741. 


57. MASTER AND SERVANT — Negligence — Defective 
Appliances.—In an action to recover damages caused 
by a defective appliance, where the claim for per- 
sonal injuries is based upon the master’s promise to 
guard a defective appliance, it was error to refuse to 
instruct the jury, in substance, that if the defendant, 
pursuant to its promise, erected a guard forthe de- 
fective appliance acertain time before the accident, 
but that. the guard so erected was insufficient, which 
fact (the plaintiff well knew, yet. hecontinued to use 
the appliance so adjusted, without complaint, then he 
voluntarily assumed the risk of operating the appli- 
ance.—LALLY V. CROOKSTON LUMBER OO,, Minn., 85 N. 
W. Rep. 157, 





bh ‘of mortgaged: property; who promised abso- 
lutely to pay the full amountof the mortgage debt, 
cannot raise the question of usury in the origisal con: 
tract, since his liability arises from the assumption of: 
the debt; and not from the original contract.—S0UTH- 
BERN HOME BLDG. & LOAN ASSEN. Vi WINANS; Tex, 60:8. 
W. Rep. 825. 


59. MORTGAGE — Purchase of Superior Judgment.— 
The holder of a mortgage on real estate which is in- 
ferior in lien toa prior judgment on the'land mort: 
gaged but which judgment was not’ followed by a: 
levy within the year; may rightfully’ purchase an- 
other judgment, also a lien on the land, but‘inferfor 
in time to both the first judgment and’ the mortgage; 
and enforce the same by a levy upon and sale'of the: 
mortgaged property within a year from its rendition. 
The mortgagee buying the land sold under said exe: 
tion sale will take title’ paramount to the lien of the 
first judgment.—Hont v. Bowman, Kan., 68' Pac. Rep. 
747. 

60. MORTGAGES — Recording Freudulent Convey- 
ance.— Where a mortgage was given under-ap agree. 
ment that it was not to be recorded: except: in case of: 
default in payment. or thedeath of either party, .be- 
cause, if recorded, it would injure the mortgagor’s 
credit, and the agreement was: observed) for more: 
than four years, the mortgage, being withheld to give 
the mortgegor a false financial standing and to de- 
ceive persons dealing with him, is fraudulent and 
void asto the mortgagor’s creditors.—KICKBUSCH V. 
CORWITH, Wis., 85 N. W. Rep. 148. . 


61. MUNICIPAL CORPORATIONS — Defective Streets— 
Negligence.—A street connecting’ with a‘bridge‘at an- 
angle extended five or six féet beyond the’ line of the 
bridge, leaving an exposed’ place, which: led’ to one 
side of the bridge, and’ across‘ an unguarded abut- 
ment into the river. A’ pedestrian’ about to enter the: 
bridge was suddenly confronted. by a*bicyclist; and) 
to avoid a collision, jumped to one sice, and.few cff 
the end of the street. Held that, though the bicyclist 
had no right on the sidewalk, and the. city. could. not 
have foreseen that he would be there uniawfully, he 
was not the proximate cause of the injurg, but the 
city’s failure to keep the abutment guarded, being.a 
contributing cause, rendered the city liable.-—KNOUFEF 
v. CITY OF LOGANSPORT, Ind., 59 N. E. Rep. 347. 


62. MUNICIPAL CORPORATIONS — Injury. to Traveler 
from Step in Street.—The building of a: sidewalk. bya 
city with a step, which, from. the nature of the-grade, 
the city government deems necessary and- proper, is 
not such negligence as will warrant a recovery: 
against the city ;by one injured in-a: fall caused:by, 
the step, unless the plan of- construction adopted 
was manifestly unsafei—TBaGBR V. CITY OF FLEM- 
INGSBURG, Ky., 608. W. Rep. 728. 


68. MuTUAL BSNBFIT INsSURANCE~BYy:' Laws—Assign: 
ment of Policy.—By-laws of a bi ] asso: 
ciation form'a'part’of the contract of insurance; and 
the association may require asubstantial compliance 
with a by-law iv regard'to changing the benefitiary, 
or refuse to pay the benefit secured:—Conwar Vv. S8v- 
PREME COUNCIL CATHOLIC KNIGHTS OF AMERICA, Cal., 
63 Pac. Rep. 727. 


64. NATIONAL BaNKS — Promise to Pay Depositor’s 
Deébt.—A national bank, which has received and re- 
tained the benefits resulting from its contract to pay 
for goods sold on its credit and delivered to a depos- 
itor in pursuance of the contract, cannot avoid lia- 
bility thereon on the ground that the contract was 
ultra vires. — FIRST NaT. BAYK OF GREENVILLE V. 
GREENVILLE OIL & COTTON CO., Tex., 60 8. W. Rep. 
828. 

65. NEGLIGENCE—Proximate: Cause — Electricity — 
Wires.—Where a person negligently causes a tele- 
phone wire to fall across a trolley, and remain, bang- 
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ing down into the street, where such telephone wire, 
charged with electricity from the trolley, would come 
in contact with passing animals, such negligence is 
an efficient proximate cause, making him liable for 
the death of a mule coming in coptact with the wire, 
notwithstanding the negligence of the owner of the 
trolley in not providing fenders against the wire was 
a conjunctive cause of the injury.—JONES Vv. FINCH, 
Ala., 29South Rep. 182. 


66. PARENT AND CHILD—Adoption—Collateral Attack. 
—Under Civ. Code, § 227, designating the judge of 
the superior court as a tribunal to determine 
application for adoption of a minor child, the deter- 
mination by such judge that the child sought to be 
adopted had been abandoned by its parents was a 
jurisdictional fact to be determined by the judge on 
the evidence, and the recital in his order of adoption 
that it had been so abandoned cannot be collaterally 
attacked in an application for administration on the 
death of the party seeking to adopt him.—IN RE 
Camp’s EsTaTE, Oal., 63 Pac. Rep. 736. 


67. PHYSICIAN AND SURGEON—Temporary Certificate 
—Validity—Contracts.—A contract to render medical 
services, made by a physician who is practicing under 
an unauthorized temporary certificate from one of a 
board of,medical examiners, is not enforceable.—PE- 
TERSON V. SEAGRAVES, Tex., 608. W. Rep. 751. 


68. QUIETING TITLE — Jurisdiction.—Where defend 
ant asserted titleto an easement in a water course 
across plaintiff's premises, and had gone on 
the premises without plaintiff's consent, to re- 
pair the stream every year since 1879, and had 
destroyed a gate erected by plaintiff to lessen 
the flow of the water, equity has no jurisdic- 
tion, prior to a settlement of the question of defend. 
ant’s rights at law, to quiet title to the easement, un- 
der an aet giving jurisdiction in case plaintiff is in 
peaceable possession of the property.—D& HANNE V. 
BRYANT, N. J., 48 Atl. Rep. 220. 


69. REPLEVIN — Judgments.—Where property was 
replevied from defendant’s possession by a stranger 
to the title, defendant was entitled, on verdict in his 
favor, to a judgment for its return or for the value, 
even though he be accountable for the property to 
the true owner.—SALTER V. SUTHERLAND, Mich., &5N. 
W. Rep. 112. 


70. REPLEVIN—P leading — Departure.—Hill’s Ann. 
Laws, § 76, authorizes the plaintiff to allege in his re- 
ply any new matter, not inconsistent with the com- 
Plaint, which constitutes a defense to new matterin 
the answer. A complaint alleged ownership and 
possession of the boiler sued for when it was unlaw- 
fully seized. The answer averred that the boiler was 
real estate, and duly seized on execution against R; 
itsowner. The reply alleged that R had detached the 
boiler, and delivered the possession thereof to the 
plaintiff, to whom he gave a chattel mortgage on it, 
and that the conditions of the mortgage had been 
broken. Held,that the reply did not constitute a de- 
parture, since evidence of the facts alleged in the re- 
ply was admissible under the allegations of the com- 
plaint, and hence the reply was not inconsistent 
therewith.—MAYES V. STEPHENS, Oreg., 63 Pac. Rep. 
760. 


71. TAXATION—Situs of.Property Held by Trustee.— 
Under Ky. St. § 4028, providing thatthe holder of the 
legal title to property and the holder of the equitable 
title shall be liable for the taxes thereon “but, as be- 
tween themselves, it shall be the duty of the holder 
of the equitable title to list the property and pay the 
taxes thereon,” and Jd. § 4024, providing that all es- 
tate, real and personal, shall be assessed for taxation, 
and the tax paid by “the owner” thereof, the resi- 
dence of the beneficial owner of personal property 
held by a trustee is the situs of the property for taxa- 
tlon.—City OF LEXINGTON v. FISHBACK’S TRUSTEE, 
Ky,., 608. W. Rep. 727. 





72. Tax SaLEs—Constitutional Law.—Cbapter 162 of 
1391, being “‘An act regulating the sale of real estate 
for delinquent taxes in such counties as shall adopt 
the provisions of this act,’ does not conflict with the 
constitutional principle that no man’s property can 
be taken from him without his consent, except by 
due process of law, nor with any other constitutional 
limitation.—BIGGER Vv. RYKER, Kan., 68 Pac. Rep. 740. 

73. TELEPHONES — Delinquent Patrons — Rules.—A 
rule of a telephone company that all molety due it or 
its toll-line connections are payable on or before the 
5th day of the month succeeding the maturity of such 
indebtedness, and that, if not paid on or before that 
date, the service of the delinquent patron shall be 
disconnected until the indebtedness is paid, is a rea- 
sonable regulation, and one which the company bas 
the right to enforce.—RUSHVILLE Co-OP. TEL. Co. Vv. 
IrviIN, Ind., 59 N. E. Rep. 827. 

74. TENANTS IN COMMON—Lease of Molety—Partition 
—Repairs.—One co-tenant may lease his moiety to the 
other, and upon such leasing the parties bear to each 
other the relations, are subject to the obligations, and 
are entitled to the rights of landlord and tenant.— 
SCHMIDT V. CONSTANS, Minn., 85 N. W. Rep. 171. 

75. TataL—Attacking Character of Partg.—Where a 
witness for plaintiff, in action for malicious prosecu- 
tion in causing plaintiff's arrest on a criminal charge, 
bad testified that plaintiff's nervous condition might 
have been caused by the arrest, it is error to allow de- 
fendant to attack plaintiff’s character by asking on 
cross examination ifthe nervous condition might not 
have been caused by a certain habit or vice of plaint- 
iff, and by commenting on this tothe jury; there be- 
ing no evidence that plaintiff had such habit or vice, 
and the witness having previously testified, on cross- 
examination, that there are a great many causes for 
nervous debility. —AUSLAND V. PARKER, 8. Dak., 85 N. 
W. Rep. 192. 

7. Tr1aL—Pleading — Opening Case.—Where, in an 
aetion on notes, the complaint alleged that the notes 
had been stolen, and were in the wrongful possession 
ofthe defendant, an answer admitting possession of 
the notes, but alleging that the same was rightful, did 
not constitute an admission of the material allega- 
tions ofthe complaint and the pleading of new matter, 
but wasa denial of a material allegation, since the 
question of ownership must be proved by the plaint- 
iff, and hence the plaintiff is entitled tothe opening 
and closing of the case.—MYERS Vv. BINKLEY, Ind., 59 
N. E. Rep. 383. 

77. WiLt —Charge on Lands.—A will in which a testa- 
trix declares that executors shall have power to sell 
“the property of which I die seised and p d, and 
make a perfect title to purchasers thereof, without 
liabilixy on the part of said purchasers to see to the 
application ofthe purchase money,” held, under the 
circumstances of this case,to charge the lands with 
the payment of the legacies.—BUDD v. WILSON, N. J., 
48 Atl. Rep. 225. 

78. WILL—Present Gift — Vested Interest.—Where a 
will definitely expresses a gift of alife estate to ex- 
ecutors for certain purposes named in will, andjadds 
thereto a power for other purposes, the estate and the 
power being adequate to carry into effect the intent of 
the testator, there is no occasion so to construe the 
will asto raise an implied estate in fee-simple in the 
executors.—CHAMBERS V. SHARP, N.J., 48 Atl. Rep. 
222. 

79. WITNESS — Privileged Communications—Prose- 
cuting Attorney.—Where the relation of attorney and 
client exists, confidential communications between 
them, or statements made by the client to the attor- 
ney, are privileged, and the attorney will not be per- 
mitted totestify as to such statements without the 
consent of the client. Ruling by the trial court sus- 
taining objection to an attorney testifying in the case 
as to statements made by the prosecutrix held proper. 
—SPAULDING V. STATE, Neb., 85 N. W. Rep. 80. 














